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Second Annual Massachusetts Lawyers’ Institute 
JUNE 11 AND 12, 19438 


NEW OCEAN HOUSE, SWAMPSCOTT 


ALL MASSACHUSETTS LAWYERS AND THEIR WIVES 
ARE INVITED 


Having given all aspects of the matter most careful consideration, the 
Massachusetts Bar Association has come to the conclusion that it should 
sponsor a second Lawyers’ Institute this year. 

As Jeremy Bentham, the great suggester, under many of whose ideas 
the bench and bar are working today, pointed out to the legal profession 
during the Napoleonic wars, its characteristic attitude is that in wartime 
all legal progress should wait and in peacetime there is no need for it. 
If that attitude is allowed to prevail today, we shall be caught unprepared 
by the peace as we were by war. Thinking and learning about what is going 
on in the profession in wartime and about the legal aspects of government 
(state, national and international) are an important part of the war work 
of lawyers not actually in the service. 

The first Lawyers’ Institute, held last year, was a success. Those who 
attended found it gave them an unusual opportunity to think and talk 
and listen and learn and, incidentally, to enjoy themselves while doing so. 
Vacations, as such, will be out of the question this summer, but a little 
relaxation and a change of pace will be even more vitally necessary than 
ever. Being at Swampscott on a June week-end, the meeting will make 
them both obtainable in a readily-accessible place with a minimum of time 
away from business. A meeting at a Boston hotel, with inevitable 
interruptions, could not provide the informal, leisurely atmosphere which 
is essential to the kind of get-together the Association feels is most valu- 
able and which it wishes to make possible. 

Whether or not it will be possible to drive to the meeting will make little 
difference, as excellent public transportation facilities are available. A 
bus leaves Haymarket Square, Boston, for Lynn every ten minutes during 
the day and every five minutes during the rush period, connecting with a 
bus leaving Central Square, Lynn, every seven minutes during the day 
and every five minutes during the rush period, and going directly to the 
rear of the New Ocean House. This bus from Lynn is marked “Swamp- 
scott via Humphrey Street.” The train service from the North Station, 
Boston, to Lynn is also exceedingly good, approximately twenty-five trains 
running at short intervals throughout the day. Since the railroad station 
is also at Central Square, Lynn, the bus directly to the hotel is readily 
accessible to a person arriving in Lynn by train. 
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TENTATIVE PROGRAM 


This year’s program, like last year’s, will begin at Friday noon with 
registration and luncheon. Walter Powers will preside, as he did so grace- 
fully last year, over the various sessions of the day. In the afternoon 
Jacob J. Kaplan will lead an open panel discussion which will include a 
summary of economic opportunities for the bar in war production work 
and of war work lawyers are doing. Judge Kaplan has been doing a very 
interesting job as chairman of the Co-operation Committee of the Bar 
Association of the City of Boston and has many worthwhile things to 
report. Other events of the afternoon will include a report upon affairs in 
Washington, to be delivered, it is expected, by a first-rate professional] 
observer. 

After an informal dinner, we expect to have a military night with an 
exhibition of military moving pictures. 


The all-day session on Saturday, again under the charge of Walter 
Powers, will include a tax symposium, to be conducted by a group of 
experienced tax attorneys in the Commonwealth, with questions from the 
floor and a consideration of several types of practical tax problems which 
are bothering men in their offices ; viz : special corporation taxes, estate and 
income taxes, excise taxes, and similar levies. Arthur W. Blakemore will 
report upon the work of his committee, which has studied the drafts of 
the Model Youth Correction Authority Act by the American Law Institute 
and others. Mr. Blakemore has strongly urged that lawyers should pay atten- 
tion to the growing problem of juvenile crime. The annual meeting of the 
Massachusetts Bar Association will take place at two o’clock. At three 
o’clock a most interesting talk is promised on modern developments in the 
field of education for the legal profession, including a discussion under the 
leadership of Dean Pound of the so-called 2—2—2 Plan and of the intro- 
duction into the curriculum of the social sciences and philosophies. 

There may be some discussion of the proposed criminal procedure rules 
for the federal courts, if they appear before June, and perhaps, some infor- 
mation as to the spreading arbitration movement if there is time. 


” 


The “high dinner,” under the toastmastership of Philip A. Kendrick, will 
conclude the program.* The speaker of the evening will be President Ernest 
M. Hopkins of Dartmouth College. The Chief Justice has graciously con- 
sented to be present and the Governor has been invited. 

One thing which surprised a good many at the last meeting was the at- 
tention which was given, even to the business sessions, by the wives of 
the members. This year’s program will have many features of interest to 
them, perhaps more than last year’s. 

Mayo A. SHattruck, President. 
Puivie A. HENpDRICK, Chairman. 


NOTE ON HOTEL ACCOMMODATIONS 


SPECIAL CONVENTION RATES AT NEW OCEAN HOUSE 
Including Room and Meals 


Daily Per Person Including Room and Meals 





...DOUBLE ROOMS with BATH, TWIN Beds .............+.+4+ 7.00, $7.50 and $8.00 
.. DOUBLE ROOMS with BATH, THREE Beds .........cccccccccccceee 6.75 and 7.00 
...-EXTRA LARGE ROOMS with BATH, FOUR Beds 6.50 
cesses LAGE BOOMS with BATH, DIVE Beds oc ccccccccccvccsecescasces 6.25 
...DOUBLE ROOMS with RUNNING WATER, TWIN Beds ............ 6.75 and 7.00 
...-DOUBLE ROOMS with RUNNING WATER, THREE Beds ...............+.. 6.00 
...-SUITES, 2 Double Rooms, bath between, FOUR Beds ................ 7.00 and 7.50 
..- SUITES, 2 Large Rooms, bath between, FIVE Beds ...........c0eeeeeeeeeees 6.75 
... SUITES, 2 Large Rooms, bath between, SIX Beds .............cccceeseeees 6.50 
...SUITES, 2 Extra Large Rooms, bath between, EIGHT Beds ................ 6.00 
..-SINGLE ROOMS with BATH (limited) .............ccccceececeeees 9.00 and 10.00 
....-SINGLE ROOMS with RUNNING WATER (limited) .............eceeeeceees 8.00 
i -CHOICE CORNER ROOMS with BATH, TWIN Beds .............eceeeeeee 9.00 





* Instead of treating ourselves to the luxury of a banquet this year, we are going to 
have the regular dinner, always good, at the New Ocean House. 
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ASSOCIATION NEWS 
A MESSAGE FROM THE PRESIDENT 


Some suggestions have been received for experiments to increase 
the practical service of the Association to its members. More sug- 
gestions are invited and will be welcomed. All suggestions will 
receive serious consideration, but it must be remembered that with 
the present membership the financial resources of the Association, 
which depend on dues, are limited so that we cannot do all that 
we would like to do. One of the experiments is to issue occasional 
intermediate news supplements to the Massachusetts Law Quar- 
terly of from 4 to 8 pages which can be read quickly on receipt. 
The first of these supplements will appear prior to the Massachu- 
setts Lawyers’ Institute in June. We hope our present members 
will get new members. 


The Quarters at 5 Park Street, Boston 


Members who have seen the quarters have expressed apprecia- 
tion of their attractiveness and of their useful possibilities, espe- 
cially for members from other parts of the Commonwealth who 
have business in Boston and wish a place for conference, or for 
the use of the Massachusetts Reports and statutes, or a chance to 
dictate a letter, or to obtain information by correspondence. The 
idea of such quarters is still new to members. We believe they will 
find it worth-while to drop in and think how they can use them. 
Mrs. MacLeod, who is in charge of the rooms, is available for dic- 
tation or copying, at reasonable rates, when not engaged in other 
work requiring prompt attention. 

These rates, determined by the president, are posted in the 
rooms and will be sent on application. 

To make the facilities more complete we again ask for gifts of a 
set of the Annotated General Laws (Ter. Ed.) ; the volumes of 
Shepards Citation’s and a Massachusetts Digest and copies of the 
latest issues of the rules of each court. We will also welcome 
offers of a drop leaf table (preferably mahogany, black walnut or 
cherry), tables with folding legs (like sewing tables) for use, 
when needed, in connection with the reports, and one or two wind- 
sor, or other, comfortable chairs (not arm chairs) for use at a 
table. 

Lawyers die occasionally, like other people, and some of them 
would probably be gratified if their representatives or their heirs 
would present needed books or furniture to the Association as a 
professional public service instead of sending them to a second 
hand book dealer or to the Morgan Memorial. What we need is 
much needed and offers will be welcomed. 

Another suggestion is that we should keep a supply of writs and 
forms of all the district, probate and other courts in the Common- 
wealth. The Restatements of the American Law Institute with the 
Massachusetts annotations on the various branches of the law 
are also needed and will be welcomed. Offers of other books will 
be considered from the point of view of available space for them. 


Mayo A. Suarruck, President. 
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RECENT DEVELOPMENTS AS TO REINSTATEMENT OF DISBARRED 
LAWYERS 
A preliminary report 

In view of the recent opinion of the Supreme Judicial Court re- 
ported in the 1943 Advanced Sheets page 197, a report to the 
members of the association of the action of the president under 
the direction of the executive committee of the Massachusetts 
Bar Association seems advisable. 

At a meeting of the Executive Committee of the Massachusetts 
Bar Association on January 17th, 1942, a quorum of fifteen 
members from different parts of the Commonwealth being pres- 
ent, after discussion and consideration of the decision and opinion 
of the Supreme Judicial Court in 287 Mass. 77, the following 
resolution was adopted: 


“Wuereas after hearing by a single Justice of the Supreme 
Judicial Court a lawyer was disbarred because found to have 
“corruptly influenced three jurymen ... and was thereby 
guilty of gross misconduct”; and 

“WerEAS the order of disbarment was confirmed by the 
Full Bench because, among other grounds, the evidence amply 
supported that finding; and 

“Wuoereas the disbarred person has petitioned the Superior 
Court for re-admission to the Bar and after hearing his peti- 
tion has been granted; and 

“WHEREAS no order of re-admission has as yet been entered ; 
and 

“WHEREAS in the opinion of this committee the re-admission 
to the bar of this disbarred person or of any person disbarred 
on like grounds would impair public confidence in our courts, 
would injure the reputation of the entire Bar and would cast 
a shadow on jury trial in Massachusetts and render all liti- 
gants seeking trial by jury, a right guaranteed them by the 
Constitution, uncertain as to whether or not a fair trial would 
result; and 

“WHEREAS re-admission after so serious an offense would 
inevitably be construed as an invitation to all disbarred law- 
yers to seek re-admission to the detriment of the courts, the 
bar and the public at large; 

“Reso.tvep that the President (or any committee he may 
appoint) be, and he hereby is, directed on behalf of this 
Association to submit the foregoing facts and opinion to 
the Attorney General of the Commonwealth with the request 
that he take such steps as he may deem appropriate to inter- 
vene in the pending proceedings in the Superior Court, or to 
call the matter to the attention of the Supreme Judicial 
Court, or otherwise to protect the interest of the courts, the 
bar and public at large; and 

“Resotvep that the President (or any committee he may 
appoint) be, and he hereby is, directed on behalf of this Asso- 
ciation to participate in any manner which he may deem 
appropriate, either as amicus curiae, intervenor or other- 
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wise, in support of any steps taken by the Attorney General 
or, if no steps should be taken by the Attorney General, 
directly on behalf of this Association to intervene in the 
pending proceedings in the Superior Court or to call the 
matter to the attention of the Supreme Judicial Court or to 
take such other steps as he may deem suitable to protect the 
interest of the courts, the bar and the public at large.” 


In accordance with the resolution the president submitted the 
matter to the Attorney General. Thereafter both the Attorney 
General and the Massachusetts Bar Association by its president 
applied for leave to intervene in the proceedings in the Superior 
Court. These applications having been denied and the order of 
readmission of the lawyer involved having been entered in the 
Superior Court, informations were filed before the full bench of 
the Supreme Judicial Court by the Attorney General, by the 
Massachusetts Bar Association and by the Boston Bar Associa- 
tion* calling attention to the action of the Superior Court and 
submitting the entire matter to the full bench “for such action as 
this court shall deem expedient in the interest of the public wel- 
fare.” A copy of the vote of the committee of the Massachusetts 
Bar Association and of communications in support thereof from 
the executive committees of the Berkshire Bar Association of the 
Hampton County Bar Association, of the Worcester County Bar 
Association, of the Franklin County Bar Association, of the 
Hampshire County Bar Association and of the Fall River Bar 
Association were also attached to the information. Thereupon the 
full court ordered the information filed and set it down for hear- 
ing on the question of jurisdiction only. Demurrers and pleas to 
the jurisdiction were filed by the respondent. At the hearing 
before the full bench in November memoranda in the nature of 
briefs setting forth the reasons of public interest which caused 
the filing of the informations were submitted on behalf of the 
Attorney General and the Bar Associations. A brief was filed by 
the respondent. At the oral argument the Attorney General, the 
president of the Massachusetts Bar Association, and Mr. Edward 
O. Proctor, representing the Boston Bar Association explained 
the reasons for calling the matter to the attention of the full 
bench. Frank L. Simpson, Esq. argued on the behalf of the 
respondent. 

For the reasons stated in the opinion by the Chief Justice in 
the advance sheets pages already referred to the full bench 
issued an order directing the Chief Justice of the Superior Court 
to send up the entire record and all papers connected therewith. 
The case has been set by the court for further hearing in May 
before the full bench. 





Mayo A. Suarruck, President. 


_ * The Boston Bar Association, to which notice of the pendency of the petition had been 
issued by the Superior Court, had appeared by its representative in opposition to the re- 
admission in the Superior Court. It was suggested to the Chief Justice of the Supreme 
Judicial Court some five or six years ago that, as members of the bar are admitted to 
practice throughout the Commonwealth, a rule, or practice should be adopted of ordering 
notice on all petitions for re-admission, not merely to one, but to all the county bar 
associations and to the state-wide associations. 
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RELEASE OF PowerRS OF APPOINTMENT BEFORE JULY 1ST 


THE NEW ACT FOR THE ATTENTION OF LAWYERS 
AND THEIR CLIENTS BEFORE JULY 1, 19438 


Introductory Note 


Sections 403 and 452 of the Revenue Act of 1942, as amended, 
have effected amendments to the Internal Revenue Code which 
put donees of powers of appointment in a quandry. 

The main tenor, but not a complete summary, of these amend- 
ments can be given briefly, as follows :— They provide with respect 
to general powers, and also special powers not comprised in one 
or the other of two rather narrowly defined classes, that if the 
donee exercises or releases his power he shall pay a gift tax, and 
that if he dies while still possessed of the power all properties 
then subject to it shall be included in his gross estate in the com- 
putation of his estate tax. 

Sections 403 and 452 purport to provide means of escape from 
these consequences. In connection with other limitations on the 
application of the amendments, they provide that the amendments 
shall not apply to any power of appointment created on or before 
October 21, 1942 if it is released before July 1, 1943. But as the 
Treasury’s new regulations expressly recognize, what types of 
powers of appointment are releasable and by what means releas- 
able powers may be released are questions of local law. And on 
both questions Massachusetts decisions are virtually silent. 

In this situation the new sections quoted below, which St. 1948, 
Chapter 152 has added to G. L. Chap. 204, are designed to settle 
Massachusetts law as to the release of powers so far as that can 
be done by statute. Section 27 provides, like the English statute, 
that all powers of appointment are releasable. Section 28, fol- 
lowing in part the Restatement of the Law (by the American Law 
Institute), provides that a releasable power may be released, 
among other methods, by the delivery of a written release ex- 
ecuted by the donee of the power for consideration, or under seal, 
to any person who could be adversely affected by the exercise of 
the power. As to what powers, created before the effective date of 
the new sections are releasable, the last word will come of course 
from the Supreme Judicial Court; and in the meantime donees, 
who must determine whether such powers are releasable, will be 
chiefly guided by the English decisions rendered prior to the 
adoption of the present English statute and the relatively few 
American decisions. 





NoTrIcE 
This subject will be one of those to be discussed at the tax 
session of the Massachusetts Lawyers Institute at Swampscott 
on June 11 and 12th, 1943. The Harvard Law Review for April, 
1943, has two articles on taxation and release of powers. 
Read the following act which is in effect now. 
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THE NEW ACT OF SPECIAL IMPORTANCE BEFORE JULY 1, 1943 
ST. 1943 CHAPTER 152 


AN ACT AUTHORIZING RELEASES AND DISCLAIMERS OF POWERS OF APPOINTMENT 
AND PROVIDING FOR THE METHODS OF RELEASING AND DISCLAIMING THE 
SAME, 


Whereas, By the provisions of the Revenue Act of 1942 as enacted and 
amended by the Congress of the United States of America certain powers 
of appointment must be released prior to July first, nineteen hundred and 
forty-three, in order to prevent application thereto of certain amendments 
to the Internal Revenue Code of the United States of America effected by 
said Revenue Act of 1942, under which the release of any such power will 
be subject to gift tax and in the event of the death of the donee of any such 
power the property then subject thereto will be included in his gross estate 
in the computation of the estate tax payable by reason of his death, and the 
deferred operation of this act would result in completely denying or sub- 
stantially impairing the benefits of this act to donees desiring to release 
such powers ; therefore this act is hereby declared to be an emergency law, 
necessary for the immediate preservation of the public convenience. 

Be it enacted, ete. 

Chapter two hundred and four of the General Laws, as amended, is 
hereby further amended by adding at the end the following ten new 
sections :— 

Section 27. A power of appointment, whether or not coupled with an 
interest, and whether or not existing at the time this section takes effect, 
and whether the power is held by the donee in an individual or in a fiduciary 
capacity, may be released, wholly or partially, by the donee thereof, unless 
otherwise expressly provided in the instrument creating the power. As 
used in sections twenty-seven to thirty-five, inclusive, the term power of 
appointment includes all powers which are in substance and effect powers 
of appointment regardless of the language used in creating them and 
whether they are: (a) general, special, or otherwise; (b) in gross, append- 
ant, simply collateral, in trust, or otherwise; (c) exercisable by will, deed 
or will, or instrument amending a trust, or otherwise; (d) exercisable 
presently or in the future. 

Section 28. A power releasable according to section twenty-seven, or 
under common law, may be released, wholly or partially, by the delivery of 
a written release executed by the donee of the power for consideration or 
under seal to any person who could be adversely affected by the exercise 
of the power, or to any person who alone or with another or others holds 
in trust property subject to the power, or, in the case of a power created 
by will, by the filing of such release in the registry of probate in the county 
in which such will was proved or allowed. No release of a power of ap- 
pointment shall be valid as to land in the commonwealth subject to such 
power, except as against the releasor and persons having actual notice of 
the release, unless (a) in case of a power created by will or other written 
instrument, the release is acknowledged in the manner required in the case 
of deeds of land to entitle them to be recorded and is recorded in the 
registry of deeds for the county or district in which the land lies or, in the 
case of registered land, is filed and registered in the office of the assistant 
recorder for the registry district where the land lies or (b) in case of a 
power created by will, the release is filed in the registry of probate in the 
county in which such will was proved or allowed. 

Section 29. A release executed by the donee of a power releasable ac- 
cording to section twenty-seven, or under common law, and delivered or 
filed in accordance with the first sentence of section twenty-eight, shall, 
subject to the second sentence of section twenty-eight, be effective to release 
the power to the extent in such release provided, whether it in substance 
provides for the release of all right of the donee to exercise the power, or 
for the release of all right of the donee to exercise the power otherwise 
than in respect of a part, therein defined, of the property subject to the 
power, or for the release of all right of the donee to exercise the power 
otherwise than to or for the benefit of, in trust for, or in favor of a person 
or persons or class or classes of persons, therein specified, or an object or 
objects or class or classes of objects, therein defined. 
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Section 30. If a power of appointment releasable according to section 
twenty-seven, or under common law, is or may be exercisable by two or 
more persons in conjunction with one another or successively, a release 
or disclaimer of the power, in whole or in part, executed, and delivered or 
filed, in accordance with the first sentence of section twenty-eight, by any 
one of the donees of the power, shall, subject to the second sentence of 
section twenty-eight, be effective to release or disclaim to the extent therein 
provided, all right of such person to exercise or to participate in the exercise 
of the power, but unless the instrument creating the power otherwise 
provides, shall not prevent or limit the exercise or participation in the 
exercise thereof by the other donee or donees thereof. 

Section 31. The word “release” as used in sections twenty-eight to thirty, 
inclusive, shall include (1) an instrument wherein the person who executes 
it in substance states that he wholly releases, or agrees in no respect to 
exercise or participate in the exercise of, a power of appointment, and (2) 
an instrument wherein the person who executes it in substance states that 
he releases all right to exercise or participate in the exercise of a power of 
appointment otherwise than within limits therein defined or agrees not to 
exercise or participate in the exercise of a power of appointment otherwise 
than within limits therein defined. 

Section 32. Release of a power of appointment otherwise releasable shall 
not be prevented merely by provisions in restraint of alienation or anticipa- 
tion contained in the instrument creating the power. 

Section 33. Sections twenty-seven to thirty-three, inclusive, shall so far 
as possible be deemed to be declaratory of the common law of this common- 
wealth. Said sections shall be liberally construed so as to effectuate the 
intent that all powers of appointment whatsoever shall be releasable unless 
otherwise expressly provided in the instrument creating the power. 

Section 34. A donee of a power of appointment may disclaim the same 
at any time, wholly or in part, in the same manner and to the same extent 
as he might release it. 

Section 35. Nothing in sections twenty-seven to thirty-four, inclusive, 
shall prevent the release in any lawful manner of any releasable power of 
appointment or the disclaimer in any lawful manner of any power of 
appointment. 

Section 36. If any of the provisions in sections twenty-seven to thirty- 
five, inclusive, shall be held invalid or unconstitutional in relation to any 
of the applications thereof, such invalidity or unconstitutionality shall not 
affect other applications thereof, or other provisions in said sections; and 
to these ends the provisions in said sections are declared to be severable. 

Approved April 7, 1943 


OTHER NEW STATUTES 


Foreclosure Entries 


The act proposed by the Massachusetts Conveyancers’ Association and 
recommended by the Judicial Council (in its 18th report) providing pro- 
cedure in the Land Court to secure authority to make a foreclosure entry 
under the new soldiers’ and sailors’ relief act of 1942 was passed as an 
emergency measure and now appears in St. 1943, chapter 57. For con- 
venience the act was consolidated with the act of 194i, which related to 
foreclosure by sale only, so that the whole matter of foreclosure under this 
federal act is covered in one statute which also gives the Land Court juris- 
diction of the foreclosure of mortgages involving personal property as well 
as land. 

Military Acknowledgments 

Another emergency act, which is now in effect, is St. 1943 chapter 160 
authorizing acknowledgment by persons in the service, anywhere in the 
world, before a second lieutenant or other higher officer. This is one of 
the war sections drawn, with the cooperation of the War Department, by 
the National Conference on Uniform State Laws and picked out, on rec- 
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ommendation of the Judicial Council for immediate passage, from the pro- 
posed uniform acknowledgment act, the balance of which has been referred 
by the Legislature to the Judicial Council for study. 


Weekly Return Days for Criminal Appeals 


The act, first recommended by the Judicature Commission twenty-three 
years ago, and, repeatedly, since that time by the Judicial Council, to pro- 
vide weekly return days for the entry of criminal appeal in the Superior 
Court, finally adopted by St. 1948 c. 145 which takes effect September 1, 1943. 


THE NEW ACT AS TO DECLARATIONS OF DECEASED 
PERSONS ST. 1943 C. 105 (to take effect Oct. 1, 1943) 


Section sixty-five of chapter two hundred thirty-three of the 
General Laws as amended by St. 1941 C. 363, further amended by 
inserting after the word “action,” the words, “or other civil judi- 
cial proceedings,” as shown in italics in the section as amended as 
follows: 

Section 65. <A declaration of a deceased person shall not be 
inadmissible in evidence as hearsay or as private conversation be- 
tween husband and wife, as the case may be, if the Court finds 
that it was made in good faith before the commencement of the 
action or other civil judicial proceeding and upon the personal 
knowledge of the declarant. 


Memorandum submitted to the Committee on Legal Affairs in 
support of the foregoing Act 


The original Act of 1898, now Section 65 of Chapter 233 of the 
General Laws allowing declarations of a deceased person, was 
adopted after a suggestion of Prof. James B. Thayer which was 
based on a remark by Lord Justice Mellish, in Sugden v. St. 
Leonards, 1 P.D. 154, 250 in 1876. That was a case involving proof 
of a lost will. Lord Justice Mellish said: 


“If I was asked what I think it would be desirable should be 
evidence, I have not the least hesitation in saying that I think 
it would be a highly desirable improvement in the law if the 
rule was that all statements made by persons who are dead re- 
specting matters of which they had a personal knowledge, and 
make ante litem motam, should be admissible.” 

“Such is the law of Scotland—their common law.” 

(See Thayer “Legal Essays” 301, note 1; 12 B. U. Law Rev. 396; 
8 M. L. Q. No. 67-68) 

The present statute, Section 65, provides, “A declaration of a 
deceased person shall not be inadmissible in evidence as hearsay if 
the court finds that it was made in good faith before the commence- 
ment of the action and upon personal knowledge of the declarant.” 

In the case of Mahan v. Perkins, 274 Mass. 176 where the issue 
was whether a will offered for Probate was forged, the court ex- 
cluded an alleged declaration of the testatrix on the ground that 
the statute did not extend to a petition to prove a will. The court 
said at page 179: 
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“The evidence offered—was not excluded on the ground 
that it lacked probative value, but for the reason that such 
evidence when the issue is forgery, would be unsafe and con- 
trary to the established method of proving the truth of a 
will.” 

Several cases to the same effect, are cited; the idea apparently 
being that since a will must be proved by three witnesses, decla- 
‘rations of the deceased on the subject would violate that rule. 
It is difficult to see why a declaration of a deceased person, if the 
judge finds it made in good faith on personal knowledge, should 
not be admissable in a probate proceeding on issues of fact in- 
volved as it is in any other procedure (see 310 Mass. 166 where 
the court held it was admissable in a disbarment case, in which 
there are no parties except the individual lawyer involved). A 
contested probate proceeding, on the other hand, is adversary 
litigation as much as an action at law or a suit in equity. 

JosEPpH N. WELSH. 
TWO NEW RULES OF THE SUPREME JUDICIAL COURT 
(Adopted February 1, 1943) 
DECLARATORY PROCEDURE 


Ordered, that the following be established as the thirty-sixth 

equity rule of this Court; to wit: 
RULE 36 

A suit shall not be open to objection on the ground that a decree 
merely interpreting a written instrument or instruments is sought 
thereby, and the court may enter a decree making binding determi- 
nations of right, interpreting the same, whether any consequential 
relief could be claimed or not; and if, pending the suit, a right 
to consequential relief accrues such relief may be granted upon an 
amendment to the pleadings. 

In a suit brought to obtain other relief, whether such other relief 
is granted or not, the court may upon application of any party by 
appropriate pleadings or amendments make binding determina- 
tions of right interpreting any written instrument or written in- 
struments involved in the suit. 

Whenever in proceedings under this rule any disputed question 
of fact arises, a party interested therein may as of right have jury 
issues directed by the court in accordance with G. L. (Ter. Ed.) 
c. 214, sec. 34, and with Equity Rule 30, unless it appears that the 
determination sought could not affect existing or future proceed- 
ings in which the party claiming jury trial could have jury trial 
as of right. 

The court in its discretion may decline to make a determination 
of right. 


EDITORIAL NOTE 


Compare Superior Court Rule 101. As to discretion see Nichinson v. 
Limon, 1943 Advance sheets 1673. Compare 22 M. L. Q. No. 4, Oct.-Dec. 
1937, 14-21. 


10 





eA 





USE OF ORIGINAL EXHIBITS BEFORE THE 
FULL COURT 


Ordered, that Rule I of the Rules for the Regulation of Practice 
before the full court be amended by inserting after the paragraph 
marked “A” the following: 


Upon appeal or report in equity or probate proceedings, where 
the evidence is reported, if the trial judge or, in case of disability, 
another judge of the same court, after hearing the parties, certifies 
that the reproduction of the exhibits in the record would entail 
burdensome and unwarranted expense or would be impracticable, 
the exhibits need not be so reproduced but may be presented to the 
full court at the time of argument or of submission on briefs. Upon 
making the certificate the judge shall make such orders as he deems 
necessary for the preservation and presentation of the exhibits 
to the full court. The certificate shall identify the exhibits and 
together with any orders made in connection with its issuance 
shall be reproduced in the record. 


EpiroriAL Nore 


This rule is to implement the second paragraph of St. 1941 
Chapter 187. Both the statute and the rule are steps in advance 
which might well have been taken fifty or more years ago in order 
to save many people a great deal of money. It seems probable that 
there are other reasonable ways in which the cost of printing on 
appeals may be reduced. In a volume “In Quest of Justice” pub- 
lished in 1931, Mr. Claud Mullins said “I have often felt that in 
the central hall of the Royal Courts of Justice ... there might 
well be erected a monument to the many thousands of litigants, 
whose names have been appended to “leading” cases, and whose 
pockets have been searched for the privilege of securing the defini- 
tion of our law.” 

In another book entitled, “Solon or the Price of Justice” Mr. 
C. P. Harvey suggested, in substance, that, as the state provides 
the judge who is supposed to know the law, if the judge makes a 
mistake, so that the case is reversed on appeal, the cost of the 
appeal should be borne by the state which provided the judge, 
instead of by the party in whose favor he made the mistake, be- 
cause the party was not responsible for his mistake. This some- 
what Utopian proposal, (even if it contains some poetic justice) 
is hardly likely to be carried out, but there seems to be no reason 
why the expense of appellate proceedings should not be reduced 
by the state legislators and courts, so far as practicable, in the 
matter of printing. 

In this connection the following suggestion is reprinted for the 
consideration of the bench and bar. Its author was the man who 
suggested, and helped to draft, St. 1941 C. 187. 
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EXPENSIVE RECORDS ON APPEAL 
A SUGGESTION TO APPELLANTS AND APPELLEES 
(From the late R. W. Hale in the Bar Bulletin for Janary, 1943) 


Suppose the clerk of a lower court is ordered by an appellant to 
print the record. Suppose he estimates and demands $250 for a 
record where a properly and not unduly slenderized record 
printed by a first rate printer would cost $60. What are the reme- 
dies of the appellant faced by such a demand? What later will 
be the defensive rights of a defeated appellee ordered to pay costs? 

Weiner v. Pictorial Paper Package Corp., 303 Mass. 123, at 136, 
seems to tell the appellant to go before the judge of the lower 
court and ask him to overrule the clerk. The case is an easy one 
to prepare and argue for you can go to a first rate law printer 
and get the rules applied to the papers in an estimate by him. 
But the appellee will not be concluded by the decision of either 
clerk or lower court judge. It would seem that when he faces the 
case after a rescript ordering him to pay the costs he may give 
notice to be heard upon taxation. Then he too should attend with 
a law printer’s analysis of the record and estimate, and is en- 
titled to his day in court. 

These remarks had better be tested first in some law appeal. 
Equity records are voluminous and problematical and give a wide 
opportunity for difference of opinion. The writer believes that the 
application of the rules to law cases is something which anyone 
competent to be a lower court clerk is competent to learn. If the 
lower court clerks should all learn, judges above would be saved 
from reading much unnecessary stuff, and litigants a lot of hard 
cash. 

Ricuarp W. Hats. 


THE PRACTICE IN THE FOURTH FEDERAL CIRCUIT 


The Journal of the American Judicative Society for Feb- 
ruary, 1943, contains an account of the experimental rule as to 
printing records in the 4th Circuit. It is written by the Clerk 
of the Circuit Court of Appeals, who reports that in 119 cases 
under the rule the litigants saved $45,310 in printing costs and 
the court was spared the opportunity, or burden, of considering 
30,212 unnecessary pages of records. Such an experiment is worth 
reading and thinking about. 

F. W. G. 
THE MASSACHUSETTS RULE OF 1784 AS TO P. P. A. SUITS 
AND MINOR SETTLEMENTS 


Mr. Justice Spalding, a former member of the Judicial Council, 
while in Plymouth recently, found the following extract from 
Rules of the Supreme Judicial Court in the office of the Clerk of 
Courts at Plymouth: 

At the Supreme Judicial Court begun and held at York . .. on 
the fourth Tuesday of June 1784 
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Present Nath. Peaslee Sargeant, David Sewall, Increase 
Sumner. 


“A rule is made that no prochein Amy shall be permitted 
to prosecute any personal action in this Court in the name and 
behalf of an Infant until such prochein Amy shall have given 


sufficient bond to the Commonwealth of Massachusetts, for the 
use of such infant, his heirs, etc. and to be lodged in the Probate 
Office of the County where such infant is an inhabitant—and in 
case the infant lives without the Government to be lodged in the 
Probate Office of the County in which the suit is brought, upon 
Condition that he will well and truly account with the Judge of 
Probate for the time being, of the County where such bond is 
lodged, whenever required or with the infant when he shall arrive 
at full age, for all sums of money or other personal property he may 
recover or receive, for or in behalf of such infant; and will pay 
over the same to such person or persons as the said Judge pur- 
suant to Law shall direct, deducting such reasonable expenses as 
the Judge of Probate may allow. And the defendant in any such 
action or suit shall not be subjected to the payment of costs aris- 
ing prior to the giving and lodging such security as aforesaid. 

The Judicial Council’s recommendation in its 18th Report is a 
simpler method adapted from the law in California. (See 18th 
Report in M. L. Q. Jan. 1943, p. 31 and 16th Rep. M. L. Q. Jan. 
1941, 41-2. 





PENDING CONSTITUTIONAL AMENDMENTS 


Probably few members of the bench and bar or other citizens 
realize that there are, at least, six constitutional amendments 
pending in the legislature to be voted on by a joint session some 
time this spring, four of them for the second time on the question 
of submitting them to the people at the State Election in 1944. 
The four amendments referred to were first passed without debate 
in 1941 when the legislature was distracted by war emergency 
problems. The newspaper accounts at that time stated that this 
was done because there would be a chance to debate them at this 
session. That seems an unfortunate practice. This session is also 
distracted with emergency problems and is rushing business. The 
purpose of consideration by two successive legislatures is to pro- 
vide for discussion at both, to avoid hasty ill-considered amend- 
ment of the fundamental law which will give trouble in the future 
in more ways than one. 

A “joint session” of both houses, under what was known in 
the Convention of 1917 as the “Loring” amendment, is really a 
limited constitutional convention for the consideration of “spe- 
cific” amendments. It took the place of the old ninth amendment 
of 1821. Massachusetts has been wise in keeping the development 
of its constitutional provisions in chronological order because con- 
stitutional law is a story, and, as our memories of history are apt 
to be short, the story can be better understood if it is kept in the 
form of a story which suggests the contemporary reasons for the 
changes and calls for study of the convention debates since 1780. 


13 





Many other states have long, or “rehashed,” constitutions full of 
words and provisions which are really statutory in their nature. 
One of the constitutional monuments to the late Frank F. Dresser 
of Worcester is the fact that as a member of the committee on 
“Rearrangement” in the Convention of 1917 he announced that he 
would carry the fight to the floor of the convention if the original 
proposal to substitute the “Rearrangement” for the old docu- 
mentary story was insisted on. The briefs in the case of Loring 
v. Young, ,; Mass. show the story of the controversy 
leading up to the opinion in that case. 

A joint session of the legislature should not take itself less 
seriously than a convention so far as amendments are concerned 
because they cannot be repealed like statutes, if they are mis- 
taken. For this reason the following recent discussions from the 
press are called to the attention of the bar to provoke discussion. 


MODIFICATION OF PARDONING POWER 


(From the Boston Herald of March 20, and the Springfield 
Republican of March 22, 1943) 


A number of constitutional amendments are pending before the 
Massachusetts Legislature. Four of these were passed for the first 
time without debate, at the session in 1941 and will come up for 
consideration by a joint session this spring on the question of 
submitting them to the people at the state election in 1944. The 
traditions of Massachusetts call for critical and deliberate con- 
sideration of these proposals by the joint session of the two 
Houses. 

One of these amendments was recommended in 1941 by the 
special commission on pardons and was, doubtless, given its first 
passage because of the recommendation of that commission. It 
would modify the pardoning power of the Governor and council 
under our frame of government by providing that, “if the offense 
is a felony, the general court shall have power to prescribe the 
terms and conditions upon which a pardon may be granted.” 

I respectfully suggest that this recommendation goes beyond 
the purpose which the special commission on pardons intended to 
accomplish and I submit to the citizens of the Commonwealth and 
their representatives in the Legislature that the amendment, as 
drawn and acted on in 1941, should not be passed because it is an 
ill considered dislocation of the division of functions in our gov- 
ernment. 

I suggest that the real intention of the special commission on 
pardons would be accomplished, and properly accomplished, by an 
amendment giving the general court power “to prescribe the terms 
and conditions of procedure upon which a pardon may be granted.” 
Such an amendment, dealing only with the procedure leading up 
to a pardon, is what is needed to avoid existing doubts, but the 
Legislature should not be given power over the terms and condi- 
tions of a pardon itself. I think the matter is of more importance 
than appears on its face. Also, the word “felony” is a word with an 
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arbitrary statutory meaning and should not be inserted in the con- 
stitution. The fact that the proposed change, if adopted this year, 
would require action by another session of the Legislature, is of 
negligible importance as compared with the careful consideration 
of so important a matter as a constitutional amendment. 


QUESTIONS ON BALLOTS 
(From the Springfield Republican of March 23 and of 
Boston Herald of 1943.) 

The legislature rejected the bill for printing shorter questions 
on ballots with a reference to the description of the law to be 
voted on printed on the ballot, but below the question, instead of 
in the middle of the question. I understand that one reason for 
rejection was the pending constitutional amendment which is 
supposed to clarify matters. While that amendment (Senate 322), 
if adopted, would allow the printing of a shorter question with a 
reference to the description as printed below the question, and 
would thus avoid a doubt based on an advisory opinion of the 
Justices of the Supreme Judicial Court (294 Mass. at page 615), 
it would also introduce a new and undesirable problem as to 
which the justices might well be asked a question before the 
amendment is voted on for submission to the people if the answer 
does not seem clear on the face of the words. The constitution now 
requires “a description of the proposed measure” as determined 
by the Attorney General to be “inserted” in the question relating 
to it. The pending constitutional amendment would call for “a 
fair concise summary of the proposed measure.” What a “fair 
concise summary” of a proposed complicated law eight or ten 
pages long about insurance, or any other involved subject, would 
be, as distinguished from a “description”, as now required, no- 
body knows. I respectfully submit that the present word “descrip- 
tion” means “a fair concise summary” now and that the proposed 
amendment would simply add a large number of meaningless 
words to the constitution. The Supreme Court would have to pass 
on the matter. Some laws are too long and too complicated to be 
“fairly summarized” in a really brief description to inform voters. 
That is simply one of the weaknesses of that system of law making. 
It cannot be cured by trying to make a constitutional distinction 
between the words “description” and “fair concise summary”. The 
only practical method meeting the difficulty seems to be for the 
Attorney General to perform the difficult task of being as “fair” 
and “concise” in his “descriptions” as is humanly possible. That 
was, of course, the intention of the Convention of 1917 which 
placed this difficult duty on his office subject to the supervision of 
the Supreme Court. 

The advisory opinion referred to (as to the present practical 
meaning of the words “insert on the ballot’ was very brief and 
without a full discussion of its practical relation to the dominant 
purpose of securing intelligent voting. If that opinion was mis- 
taken and too narrow, the legislature now has authority to direct 
the place on the ballot where the description shall be printed. The 
constitution should not be extended by unnecessary amendments. 
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It provides that the opinions of the justices may be required “on 
important questions of law and solemn occasions”. The proposal 
to lengthen our Constitution when it may be necessary presents a 
very “solemn occasion” as well as “important questions of law”. 
I respectfully submit that the justices were mistaken in their nar- 
row interpretation of the word “insert” which has another well- 
known meaning of “insert” or “incorporate by reference”, and this 
broader meaning would allow the legislature, or the secretary of 
the Commonwealth, to print the questions more intelligibly with- 
out amending the constitution. Within the last few years the 
Supreme Court has reversed several of its earlier opinions on vari- 
ous matters. Before the legislature votes to submit to the people 
the pending constitutional amendment I suggest that the justices 
should be asked for another advisory opinion on this point. 

Senate 322 covers four pages of print. If it is unnecessary or 
meaningless we ought to find this out if possible before putting 
all these words into the Constitution. 


VOTING BY SICK PERSONS 

(From the Republican, March 27, Herald of April 4, 1943) 

In recent issues of your paper I have discussed two pending 
constitutional amendments which were passed for the first time 
in 1941 without debate and which come up for the second time 
this spring. 

There is a third amendment, the passage of which, I think 
should be postponed until the justices of the Supreme Judicial 
Court have been asked for an advisory opinion as to its necessity. 
It provides for absentee ballots for voters “unable by reason of 
physical disability to cast their votes at the polling place in per- 
son.” If this is advisable, I doubt the need of a constitutional 
amendment. 

The 45th amendment now provides for absentee ballots for those 
absent from the city or town of which they are inhabitants, but 
it does not apply to sick persons who are not absent. The 61st 
amendment gives the Legislature authority to provide for “com. 
pulsory voting,” which means providing a penalty for not voting. 
This was discussed in the debates of the convention of 1917-1918 
(Vol. IIT pages 21-88) as a method of inducing people to vote— 
a form of inducement which existed in Belgium and, perhaps, 
elsewhere. This general legislative power seems to me to be so 
broad as to include all lesser forms of inducement. If the Legisla- 
ture can use the inducement of a penalty for not voting, I sub- 
mit that they can use the milder inducement of providing an 
absentee ballot to make it possible to vote. I suggest that the 
opinion of the justices be requested on this point before the con- 
sitution is changed with unnecessary provisions of a purely statu- 
tory character. F. W. GRrINnNELL. 

RETURN TO ANNUAL SESSIONS 

The fourth amendment given its first passage in 1941 would repeal the 

bi-ennial amendment and restore annual legislative sessions. 
RETIREMENT AGE FOR JUDGES 

A fifth pending amendment coming up for the first time would authorize 
the legislature to fix a retirement age for judges. 
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EIGHTH SUPPLEMENT OF NOTES TO THE SIXTH EDI- 
TION OF SWAIM’S CROCKER’S “NOTES ON COMMON 
FORMS” PREPARED FOR THE MASSACHUSETTS CON- 
VEYANCER®S’ ASSOCIATION. 


The following notes cover Massachusetts decisions of 1941 Ad- 
vance Sheets, page 1757 on, and 1942 Advance Sheets to page 
1317, some Land Court cases and the Soldiers and Sailors Civil 
Relief Act. The section to which each note is applicable is stated 
preceding the text. References to B T L are to the Banker and 
Tradesman Legal Edition. 


“Owner” of property for tax purposes and exemption 
of charity. 
Animal Rescue League v. Assessors, 1941 Adv. 
Sheets, 1765. 


Foreclosure — entry by one of two mortgagees under the 
special language of a mortgage indenture authorizing acts 
by either. 


Foreclosure by entry is an alienation under the tax 
statutes. 
Worcester v. Bennett, 1941 Adv. Sh. 1859. 


Way, Bound on — grantee’s rights restated. 


Life tenant and remainderman—rights for injury 
to their estates. 
Frawley v. Forrest, 1941 Adv. Sh. 1907. 


Street Railway Location —forfeiture for breach of 
condition. 
Boston Elevated Railway Co. v. Commonwealth, 
1942 Adv. Sh. 21. 


Zoning — where board of appeal on appeal by appli- 
cant for permit granted a variance certiorari was not the 
proper remedy for neighbors who objected. 

Clap v. Municipal Council of Attleboro, 1942 Adv. 
Sh. 99. 


Lease, Extension — holding over an exercise of an op- 
tion for extension. 
Straus v. Shaheen, Inc., 1942 Adv. Sh. 147. 


Easement, Surcharge — Using beach for commercial 
letting a surcharge of right to use for boating. 
Hewitt v. Perry, 1942 Adv. Sh. 151. 
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366 


315 


731 
499 
366 


707 


172 


Section 


Lease — covenant to pay taxes on income from leased 
property. 
Eastern Mass. St. Railway vy. Boston Elevated 
Street Railway, 1942 Adv. Sh. 161. 


Contract for sale—Statute of Frauds does not bar 
suit for price after contract executed. 
Dangelo v. Farina, 1942 Adv. Sh. 253. 


Lease — penalty and liquidated damages for breach 
and claims against a receiver. 
Commissioner v. Mass. Accident Co., 1942 Adv. Sh. 
265. 


Contract for sale—details necessary to satisfy the 
Statute of Frauds. Where seller is to convey part of his 
land, description should be sufficient for identification. 

Michelson v. Sherman, 1942 Ady. Sh. 271. 


Zoning —to authorize a variance the hardship must 
relate to the locus. . 
Brackett v. Board of Appeal, 1942 Adv. Sh. 389. 


Rescission of conveyances — for fraud. 
Lang v. Girando, 1942 Adv. Sh. 473. 


Mortgage note —Payments by grantee of land subject 
to mortgage do not toll the statute of limitations against 
the maker. 

Provident Institution v. Merrill, 1942 Adv. Sh. 513. 


Signature — what may be sufficient in various matters 
discussed. 
Assessors of Boston v. Neal, 1942 Ady. Sh. 537. 


Lateral support for land — retaining wall — continu- 
ing duty by subsequent owner. 
Gorton v. Schofield, 1942 Adv. Sh. 717. 


Lease — subsequent oral modification. 
Cohen v. Homonoff, 1942 Adv. Sh. 739. 


Foreclosure 
foreclosure. 
Davis v. Newburyport Five Cents Savings Bank, 
1942 Adv. Sh. 743. 





accounting after entry or for sale after 


Boston Zoning law — discussion of procedure by Board 
of Appeal to vary. 
Real Properties Inc. v. Board of Appeal, 1942 Adv. 
Sh. 799. 


Mortgage — conveyance of part of the land subject 
thereto and assumption of the mortgage by such grantee. 
McRae v. Pope, 1942 Adv. Sh. 867. 
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Zoning — Requirement of acre lots in Needham upheld 
with review of valid reasons for and against zoning. 
Simon v. Needham, 1942 Adv. Sh. 927. 


Wharf, License for — “void” if not recorded within one 
year. G. L. (Ter. Ed.) Ch. 91 § 18. 
Tilton v. Haverhill, 1942 Adv. Sh. 941. 





Trespassing structures 
tion for removal. 
Ferrone vy. Rossi, 1942 Adv. Sh. 968. 


right to mandatory injunc- 


Airplane flights as trespass — harmless flight, in proper 
manner, in the exercise of the public right of air naviga- 
tion, interfering with no existing use, through the navi- 
gable air space as established by the aeronautics commis- 
sion not a trespass. 

Burnham y. Beverly Airways, Inc., 1942 Adv. Sh. 
1005. 


The Hurricane and flood of 1938 — Acts of God. 
Hoosac Tunnel etc. R.R. Co. v. New England Power 
Co., 1942 Adv. Sh. 1061. 


Termites and non-apparent defects — no duty of seller 
to disclose. 
Swinton v. Whitinsville Sav. Bank, 1942 Ady. Sh. 
1073. 


Mortgagor’s liability after extension with his grantee 
of equity—form of extension to preserve liability out- 
lined by court. 

Brockton Sav. Bank vy. Shapiro, 1942 Adv. Sh. 1077. 


Zoning — permitting a bowling alley does not obviate 
| ] g s : 
necessity for license. 
Marchesi v. Selectmen of Winchester, 1942 Ady. Sh. 
1159. 


Mortgage, note, assignment — restatement of the law. 
Geffen v. Paletz, 1942 Ady. Sh. 1237. 


Zoning — proceedings to amend — notice to interested 
parties. ' 
Pitman vy. Coakley, Land Court June 2, 1942. 29 
BTL 49. 


Certificate of Title — correction under Ch. 185 Sec. 112 
and 114. 
St. George’s Ebenezer P. M. Church vy. Primitive 
Methodist Church, Land Court July 24, 1942, 
Reg-s 1335. 29 BTL 105. 
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Section 

151 Easement — public by prescription. Scott v. Worcester, 
257 Mass. 520 followed. 

Briggs v. Southbridge, Land Court Reg. 18110. 28 
BTL 338. 
468 Foreclosure — holder of one note of six secured cannot 
506 exercise power but perhaps can foreclose by action. 
Lynn Russian Club vy. Poderfaly, Land Court, Misc. 
3490. 28 BTL 81. 

142 Limitation of Actions — Soldiers and Sailors Civil Re- 

770 lief Act Sect. 205 and 1942 amendment and Mass. Acts 

322 «©1941 Ch. 708 Sect. 19. Query as to effect on adverse pos- 
session, mechanic lien claims, suits against estates, ap- 
peal periods. 

543 Soldiers and Sailors Civil Relief Act — Pub. Law 732 
—Tith Congress 1942 amendments extend to citizens 
serving with the allies and probably to entry to foreclose, 
provide for termination of leases and for penalties. 

764 Summary Process —under G. L. Chap. 239, Sect. 9 — 
13 stay now two months. 

Acts 1941 Ch. 700. 

745 Lease — the new Federal Act freezing rents should be 

studied. 


NOTE 
The seven earlier supplements of Mr. Swaim’s Notes will be 
found in Massachusetts Law Quarterly for January-March and 
July-September, 1939, January-March and July-September, 1940, 
March and November 1941, and April 1942. 


THOMAS JEFFERSON AND THE LAW 
At the request of the Library of Congress attention is called to 
the exhibition to be opened in the Law Library of Congress of 
original letters, briefs, opinions and other documents of Jeffer- 
son relating to the law. This exhibition is in commemoration of 
the bi-centenary of Jefferson’s birth and will interest those who 
happen to be in Washington after April 12. 


DESTRUCTION OF STENOGRAPHIC NOTES 

The following general rule was adopted on March 31, 1948: 

“Ordered, by the Justices of the Supreme Judicial Court in 
pursuance of General Laws (Ter. Ed.) chapter 221, section 27A, 
as inserted by Statute 1939, chapter 157, section 3, that steno- 
graphic notes of testimony made in any court of the Common- 
wealth in accordance with any provisions of law may be destroyed 
by the lawful custodian thereof after the expiration of six years 
from the date when such notes were taken, but in no event before 
the expiration of three months from the date hereof; provided, 
however, that this rule shall not apply to notes of which a tran- 
script shall have been ordered and not completed or to notes as to 
which the court in which they were taken shall otherwise order.” 


Remember to think about this within three months of March 
31st. 
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; 4 vance Sheets from page 1317 to December 31, 1942 and some other 
P cases. The section to which each note is applicable is stated pre- 
39 ceding the text. References to B T L are to Banker and Trades- 
ns man Legal Edition. 
se, 
Section 
= 569 Guardian — unauthorized appointment and license to 
sell vacated but without liability upon the guardian or 
purchasers under the license. 
™ Mitchell vy. Mitchell, 1942 Adv. Sh. 1319. 
215 Tenancy by entirety — husband’s right to usufruct. 
be 68 Resulting trust — none where conveyance to wife who 
id gave mortgage and husband paid balance of price. 
0, MacNeil v. MacNeil, 1942 Adv. Sh. 1353. 
215 Tenancy by entirety — but the wife will not be liable 
as landlord unless active. 
to Wingrove v. Leney, 1942 Adv. Sh. 1913. 
of 569 Trustees — Action by two surviving where three re- 
of quired sustained. 
“4 706 Merchantable title—on facts an erroneous reference 
in deed to a mortgage found not important. 
Oliver v. Poulos, 1942 Adv. Sh. 1359. 
178 Zoning — use for silo in connection with dairy farm 
in “agricultural use”’. 
A, Moulton v. Building Commissioner of Milton, 1942 
0- Adv. Sh. 1367. 
n- 108 Tree on boundary line — rights of adjoining owners. 
ed Levine v. Black, 1942 Adv. Sh. 1423. 
no 416 Mortgagee — in absence of agreement by mortgagor can- 
d not make repairs before entry and add cost to the debt. 
- Krikorian v. Grafton Cooperative Bank, 1942 Adv. 
to Sh. 1455. 
691 Auctioneers Memorandum of sale — did not conform to 
ch the sale and was conditional. 
Fichera v. Lawrence, 1942 Adv. Sh. 1473 
21 















































ld) Bat 


(oo 


162 


178 


366 


629 


867 


The 


Trespass — owner responsible for his builder’s trespass. 
Brandolino v. Carrig, 1942 Adv. Sh. 1481. 


Lease — cancellation in accordance with its terms does 
not relieve lessee from liability on agreement to make re- 
pairs. 

Factory Realty Corporation vy. Corbin-Holmes Shoe 
Co., 1942 Adv. Sh. 1519. 

Drainage easements — discussion. 

DiNardo vy. Dovidio, 1942 Adv. Sh. 1599. 

Zoning — non-conforming use may be increased in vol- 

ume if otherwise no change. 
Building Commissioner of Medford v. McGrath, 1942 
Ady. Sh. 1663. 


Zoning — proceedings in Land Court for determining 
validity — holder of option as petitioner — notices to ad- 
joining owners of amendment proceedings. 

Pitman vy. Medford, 1942 Adv. Sh. 1843. 


Taxation to “Owner” — Review of the law. 
Boston v. Quincy Market Cold Storage and Ware- 
house Co., 1942 Adv. Sh. 1867. 


Promissory note — Effect of merger of Beacon Trust Co. 
with First National Bank on right to sue on note to the 
former. 

First National Bank vy. Siegel. App. Div. Boston 
Municipal Court, 29 B. T. L. 235. 
Land Registration — decree speaks as of its date. 


Lynn Morris Plan Co, vy. Reign, Land Court 30 B.T.L. 
34. 


Estate tax — Lien attaches to the interest of a deceased 
tenant by the entirety and is superior to mortgages given 
by the surviving tenant to an innocent mortgagee and to 
local taxes accruing after the death. No recording of 
notice of the lien under R. 8S. Sec. 3186 is required. 

Detroit Bank v. U. S. 87 L. Ed. Adv. Ops. 266, U. S. 
Sup. Court Jan. 4, 1948. 





ROGER D. SWAIM 


BOOK NOTICES 


WicMore’s “GUIDE TO AMERICAN INTERNATIONAL LAW AND PRACTICE” 


(Matthew Bender & Co.) 


Professor Wigmore in his preface says the purpose of his book is to 
“persuade the practitioner—1. that international law is an American sub- 
ject and 2. that it teems and bubbles with principles and rules which may 
arise in ordinary practice at the bar,’ and that from knowledge of them 
“a fee may be earned quite as likely as from knowledge of most other 
subjects of law.” 


bar in general jokes about international law as something non- 


existent or as Mr. Coudert says in his “foreword” to the book, “little 
more in fact than a compound of moral aspirations and some customary 
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usages of a semi-diplomatic character.’’ Mr. Coudert, who is the President 
of the American Society of International Law, continues— 
“The fact that international law formed a coherent and definite body 
of rules and precedents, much of which was already embodied in our 
common law and in general international treaties was realized by 
few. . . . That in our state courts alone some 700 cases involving 
problems of international law may be found is generally ignored. 

In the midst of the present conflict and in the face of the future prob- 
lems between law and force in the world, he says— 

“It is most fitting that an outstanding jurist and publishist should re- 
duce to brief formulation this great body of law stated in lucid fashion 
and supported by the apposite references to authority.” 

The book, “deals with a field which must inevitably grow even wider— 
not only for preserving the independence of nations, but for the protection 
of the individual as well in his relations with the larger world.” 


TRAFFIC COURTS 
(Little Brown & Co.) 

Following the volumes on “Organization of Courts’? by Roscoe Pound, 
“Criminal Appeals in America’ by Professor Orfield and “Appellate Pro- 
cedure in Civil Cases” also by Pound, the fourth volume published under 
the auspices of the National Conference of Judicial Councils has recently 
appeared under the title of “Traffic Courts.” The volume was written by 
Mr. George Warren and contains the results of a thorough nation-wide 
investigation since 1938 under the joint supervision of the National Confer- 
ence and the National Committee on Traffic Law Enforcement. 

As stated by Mr. Arthur T. Vanderbuilt, former president of the Amer- 
ican Bar Association and chairman of the National Conference, in his 
“Foreword.” 

“To the great mass of people—judicial process means—the appearance, 
the manner, the voice, the words of the presiding magistrate and the 
environment in our civil and criminal courts of first instance. . . .Justice 
is not of different grades. A court of first instance, even with limited 
jurisdiction, is as important to the state and to the citizens who must 
resort to it as the ultimate tribunal. ... The young and the foreign 
born, in particular, tend to impute to all judges and all courts their 
impressions as to their experiences before the justice of the peace 
or the police magistrate or the traffic judge.” 

These sentences illustrate the importance of this book for study in the 
different states in connection with lower court proceedings. They also 
emphasize the responsibility resting on every lower court judge to main- 
tain and protect, by his judicial behavior, the confidence of the community 
in the judicial system as a whole. 


JOSEPH F. O°CONNELL 
(From American Bar Association Journal January 1943) 

Joseph F. O’Connell, for many years a familiar and active figure 
in the American Bar Association and the National Conference on 
Uniform State Laws, died suddenly on Thursday, December 10, 
three days after a marked tribute of affection was paid to him at 
a large gathering of the Bench and Bar and others on his seven- 
tieth birthday. Graduated from Boston College in 1893 and the 
Harvard Law School in 1896, he had served several years in Con- 
gress, and in various public and private positions. At the time of 
his death he was State Delegate from Massachusetts to the House 
of Delegates of the American Bar Association, and chairman of 
the Massachusetts Commissioners on Uniform State Laws. He 

ras also manager of the George Robert White Fund, a great 
charitable bequest to the City of Boston. 

Mrs. O’Connell and eleven children, among whom are six* sons 
serving in the armed forces, survive. 

* A seventh son has recently entered the service. 
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Few men have more friends than he. The best tribute to him 
was the answer of his friend, James A. Dorsey, who acted as toast- 
master at the birthday dinner. Asked what it was that brought 
together such a gathering, Mr. Dorsey said, “Loyalty to his friends. 
Joe O’Connell was a friend who always walked in when the rest 
of the world walked out.” 


ALIEN PROPERTY CUSTODIAN 
WASHINGTON 
April 6, 1943 
Secretary Massachusetts Bar Association 
Dear Sir: 

There are enclosed copies of the press release of the Alien 
Property Custodian, dated February 9, 1943, and General Orders 
Nos. 5, 6, and 20. Inasmuch as these Orders relate to property 
being administered by persons acting under judicial supervision, 
or in any court or administrative action or proceeding in which 
persons in any enemy country or enemy-occupied territory have or 
may have an interest, it is thought that they will be of particular 
interest to the members of your bar. 

These General Orders were issued under the authority of the 
Trading with the Enemy Act, as amended, and Executive Order 
No. 9095, as amended by Executive Order No. 9193. 

General Order No. 5, issued on August 3, 1942, requires persons 
or officers acting under judicial supervision, or in any court or 
administrative action or proceeding, or in partition, libel or con- 
demnation, or other similar proceedings, to file with the Alien 
Property Custodian, Form APC-3 covering the interests of per- 
sons in any enemy country or enemy-occupied territory in such 
proceedings. 

General Order No. 6, dated August 3,1942, provides that where, 
in any court or administrative action or proceeding within the 
United States, service of process or notice is required to be made 
upon a person in any enemy country or enemy-occupied territory, 
a copy of such process or notice shall be sent by registered mail to 
the Alien Property Custodian at Washington, D. C. The Alien 
Property Custodian may within sixty days file a written accep- 
tance of said service or refuse to accept the same, as in his 
judgment or discretion may be in the interest of the United 
States. 

Under the terms of General Order No. 20, issued and effective 
on February 9, 1943, the payment or distribution of any property 
to or for the benefit of any person in any enemy country or enemy- 
occupied territory, is prohibited except upon the conditions set 
forth in the Order. 

It is the view of this Office that since the Trading with the 
Enemy Act, as amended, requires compliance with any order, rule, 
or regulation issued by the Custodian, it is essential that all mem- 
bers of the bar be advised of the provisions of these General Orders. 

Such publicity as you may be able to give these General Orders 
will be appreciated by this Office. 

Francis J. McNaAMARA 
Assistant to the Alien Property Custodian 
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HOUSE No. 1440 








be Commonwealth of Massachusetts 


REPORT OF THE SPECIAL COMMISSION ON 
THE ESTABLISHMENT OF AN ADMINIS- 
TRATIVE COURT. 


(The Judiciary.] 


To the Honorable the Senate and House of Representatives. 


The following report is submitted by the Commission 
appointed under chapter 49 of the Resolves of 1941, which 
is entitled ‘‘Resolve providing for an Investigation by a 
Special Commission relative to the Establishment of an 
Administrative Court,” and reads as follows: 


Resolved, That a special unpaid commission, consisting of five persons 
to be appointed by the governor, is hereby established for the purpose of 
making an investigation of the subject matter of current house document 
numbered eleven hundred and seven, relative to the establishment of 
an administrative court in this commonwealth. Said commission may 
expend for expenses and clerical and other assistance such sums, not 
exceeding, in the aggregate, five hundred dollars, as may hereafter be 
appropriated. Said commission shall report to the general court the 
results of its investigation and its recommendations, if any, together with 
drafts of legislation necessary to carry said recommendations into effect, 
by filing the same with the clerk of the house of representatives on or 
before the first Wednesday of December in the year nineteen hundred ‘ 
and forty-two. 


The time for the filing of the Commission’s report has 
been extended to March 1, 1943. 

Section 1 of House, No. 1107 establishes a court to be 
known as the Administrative Court. Section 2 inserts in the 
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General Laws a new chapter (to be numbered 217A) fixing 
the number of judges and the places where sittings shall be 
held, as well as making numerous provisions as to the manner 
in which the court’s business shall be administered. To a 
large extent, the court thus contemplated is to be com- 
parable to the Land Court in its relation to the Supreme 
Judicial Court and to the Superior Court. Section 15 of the 
proposed new chapter defines the jurisdiction of the Ad- 
ministrative Court as follows: 


The court shall have original jurisdiction, concurrently with the su- 
preme judicial court, of all proceedings relating to certiorari and manda- 
mus brought by or against any officer, board, commission or department 
of the commonwealth or of a political subdivision thereof. It shall also 
have jurisdiction of all appeals from such officers, boards, commissions 
or departments, and of all cases and matters of equity to which any such 
officer, board, commission or department shall be a party in his or its 
official capacity; provided, that this section shall not apply to any appeal 
from a decision of the industrial accident board or of the alcoholic bev- 
erages commission or under chapter one hundred and fifty-two or order 
or decree of the superior court based on such a decision, nor to any appeal 
under section thirteen of chapter fifty-eight A from a decision of the 
appellate tax board. 


Sections 2A to 169, inclusive, of House, No. 1107 refer to 
numerous statutes (hereinafter tabulated in full) dealing 
with administrative decisions which may in one way or 
another become subject to judicial review. Except in a 
few instances House, No. 1107 does not confer rights of re- 
view not already existing or establish greater uniformity 
in the proceedings whereby a review may be obtained. 
Leaving these matters much as they now are, the several 
sections confer upon the Administrative Court jurisdiction 
to entertain the various types of proceeding now available 
through the existing courts. 

We make no detailed analysis of the bill because we are 
advised that, when it came up for hearing before the joint 
committee on Judiciary, its proponents stated that they 
were not putting it forward as a bill to be passed, but that 
their desire was to have a special commission established to 
consider the broad question whether the activities of Mas- 
sachusetts administrative boards and officers acting quasi- 
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judicially need legislative attention. It was explained that 
the bill was drawn mainly .to bring together in a form con- 
venient for reference the statutes most important for exam- 
ination by such a commission. The proponents have fur- 
nished us with the following summary of points gone into 
by them at the hearing: 


1. The Rules and Regulations of Administrative Tribunals which deal 
with Personal and Property Rights, Duties and Privileges. — The fact 
that sometimes rules did not exist, sometimes could not be discovered, 
and sometimes were at variance from body to body was discussed. The 
proponents stated that some sort of co-ordination, so that lawyers and 
their clients might “know where they were,”’ was obviously essential. 

2. Judicial Review of Quasi-Judicial Action. — The variety of forms 
of review and the question whether in many actual cases parties lose all 
review of the merits because of some technical defect in form were dis- 
cussed. Simplification and predictability as to the form of review were 
discussed, with only slight reference to changes in the situations in which 
the right of review does or does not exist. 

3. The Proper Body to give Judicial Review. — Herein the possibility 
of an administrative court was taken up, not as a fixed plan, but as a 
sample of one among various suggestions that the investigatory commis- 
sion might consider. 


The general frame of the resolve establishing the present 
Commission was, therefore, in line with the desires of the 
proponents of House, No. 1107. The resolve did not, how- 
ever, go as far as the proponents urged by way of imple- 
menting the investigation. It gave no power to administer 
oaths, summon witnesses or require the production of books 
and papers, and, in particular, appropriated only $500 for 
expenses. The lack of power to hold effectual hearings in 
itself limits the possibilities of an investigation like that 
contemplated. More important, however, as restricting 
the Commission to a consideration of generalities is the 
fact that, in order to assemble and correlate the great mass 
of material upon which any extensive recommendations 
must be based, substantial expenditures are unavoidable. 

1. Such an inquiry would naturally begin with the mak- 
ing of regulations by the various state and local agencies. 
These regulations in theory have the force of law. The 
existing statutes may, however, afford opportunities for 
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arbitrary or wilful action on the part of administrative 
officers who, under color of a rule-making power, assume to 
impose penalties for the infraction of rules which exist only 
in their consciousness. Even when regulations have been 
formally adopted, moreover, it may be impossible to ascer- 
tain — at least without great difficulty — what regulations 
are in force with reference to a given subject. Thus a citizen 
may often be unable to determine what is permissible or 
required in a given situation, and, though anxious to act 
strictly in accordance with the law, may find that he has 
unwittingly involved himself in some serious entanglement. 
In the absence of a general system of recording and publica- 
tion the door is open to overlappings and inconsistencies in 
the regulations made by different agencies. To illustrate the 
serious difficulties which may thus arise, it is necessary only 
to refer to the situation which obtained with respect to 
regulations made by Federal agencies before the adoption 
of the Federal Register Act (U. 8S. Code, Title 44, §§ 301- 
314; see Panama Refining Co. v. Ryan, 293 U. 8. 388, 412, 
also Erwin H. Griswold’s Government in Ignorance of the Law, 
48 H. L. R. 198). 

2. A second principal question for study in an inquiry 
like that suggested is how far and in what form of proceed- 
ing the determinations of administrative bodies should be 
subject to judicial review. Some idea of the area to which 
this inquiry might extend is given by a tabulation of those 
chapters of the General Laws (Ter. Ed.) referred to in 
House, No. 1107: 


Chap. 6, sec. 29, et seq., entitled State Ballot Law Commission. 

Chap. 25, entitled Department of Public Utilities. 

Chap. 26, entitled Department of Banking and Insurance. 

Chap. 31, entitled Civil Service. 

Chap. 33, entitled Militia. 

Chap. 35, entitled County Finances. 

Chap. 50, entitled Primaries, Caucuses and Elections. 

Chap. 51, entitled Voters. 

Chap. 52, entitled Political Committees. 

Chap. 53, entitled Nominations, Questions to be Submitted to the Voters, 
Primaries and Caucuses. 

Chap. 54, entitled Elections. 

Chap. 55, entitled Corrupt Practices. 
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Chap. 56, entitled Violations of Election Laws. 

Chap. 58, entitled General Provisions Relative to Taxation. 

Chap. 60, entitled Collection of Local Taxes. 

Chap. 61, entitled Taxation of Forest Products and Classification and 
Taxation of Forest Lands. 

Chap. 62, entitled Taxation of Incomes. 

Chap. 63, entitled Taxation of Corporations. 

Chap. 64, entitled Taxation of Stock Transfers. 

Chap. 64A, entitled Taxation of Sales of Gasoline and Certain Other 
Motor Vehicle Fuel. 

Chap. 65, entitled Taxation of Legacies and Successions. 

Chap. 69, entitled Powers and Duties of the Department of Education. 

Chap. 91, entitled Water Ways. 

Chap. 92, entitled Metropolitan Sewers, Water and Parks. 

Chap. 94, entitled Inspection and Sale of Food, Drugs and Various 
Articles. 

Chap. 98, entitled Weights and Measures. 

Chap. 105, entitled Public Warehouses. 

Chap. 111, entitled Public Health. 

Chap. 112, entitled Registration of Certain Professions and Occupations. 

Chap. 114, entitled Cemeteries and Burials. 

Chap. 115, entitled State and Military Aid, Soldiers’ Relief, etc. 

Chap. 121, entitled Powers and Duties of the Department of Public Wel- 
fare and the Massachusetts Hospital School. 

Chap. 128, entitled Agriculture. 

Chap. 130, entitled Powers and Duties of the Division of Fisheries and 
Game. Fisheries. 

Chap. 132, entitled Forestry. 

Chap. 142, entitled Supervision of Plumbing. 

Chap. 143, entitled Inspection and Regulation of and Licenses for Builde 
ings, Elevators and Cinematographs. 

Chap. 146, entitled Inspection of Boilers, Air Tanks, etc. Licenses of 
Engineers, Firemen and Operators of Hoisting Machinery. 

Chap. 148, entitled Fire Prevention. 

Chap. 149, entitled Labor and Industries. 

Chap. 151, entitled The Minimum Wage. 

Chap. 151A, entitled Unemployment Compensation. 

Chap. 152, entitled Workmen’s Compensation. 

Chap. 155, entitled General Provisions Relative to Corporations. 

Chap. 156, entitled Business Corporations. 

Chap. 158, entitled Certain Miscellaneous Corporations. 

Chap. 159, entitled Common Carriers. 

Chap. 160, entitled Railroads. 

Chap. 161, entitled Street Railways. 

Chap. 164, entitled Manufacture and Sale of Gas and Electricity. 

Chap. 165, entitled Water and Aqueduct Companies. 

Chap. 167, entitled Banks and Banking. 
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Chap. 168, entitled Savings Banks. 

Chap. 169, entitled Deposits with Others than Banks. 

Chap. 171, entitled Credit Unions. 

Chap. 172, entitled Trust Companies. 

Chap. 174, entitled Bond and Investment Companies. 

Chap. 175, entitled Insurance. 

Chap. 176, entitled Fraternal Benefit Societies. 

Chap. 176A, entitled Non-Profit Hospital Service Corporations. 

Chap. 178, entitled Savings Bank Life Insurance. 

Chap. 180, entitled Corporations for Charitable and Certain Other Pur- 
poses. 

Chap. 181, entitled Foreign Corporations. 

Chap. 182, entitled Voluntary Associations and Certain Trusts. 

Chap. 204, entitled General Provisions Relative to Sales, Mortgages, 
Releases, Compromises, etc., by Executors, etc. 

Chap. 271, entitled Crimes against Public Policy. 


House, No. 1107 includes the following acts not em- 
bodied in the General Laws among those under which ques- 
tions for judicial determination may arise, and there are 
doubtless others of which the same is true: 


Chap. 541 of Acts 1902, An Act to Prohibit the Pollution of Neponset 
River and Its Tributaries. 

Chap. 235 of Acts 1907, An Act to Provide for the Protection of the 
Public Health in the Vicinity of Hornbrook Pond in Woburn and 
Winchester. 

Chap. 291 of Acts 1911, Protection of Public Health in Winchester, etc. 

Chap. 655 of Acts 1914, Protection of Public Health in the Valley of the 
Assabet River. 

Chap. 88 of Genera] Acts 1918, Protection of Public Health in the Vicin- 
ity of Alewife Brook. 

Chap. 312 of Acts 1929, An Act to Prohibit Discharge of Sewage into 
Certain Coastal Waters. 


As will be seen from the most cursory examination of the 
statutes enumerated, each of them is, so to speak, sw 
generis with respect to the right to a judicial review of the 
administrative action provided for. Some of them make 
no provision for judicial review, thus leaving a person 
aggrieved to such remedies as may be available under the 
general rules of law. Others provide for judicial review of 
one kind or another, but differ radically in the scope of re- 
view thus granted. For illustration reference may be made 
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to three statutes respecting the revocation of licenses. If a 
barber’s certificate of registration is revoked, he may de- 
mand a trial de novo in the Superior Court (G. L. [Ter. 
Ed.] c. 112, § 87N). If the Board of Registration in Medi- 
cine deprives a physician of the right to practice his profes- 
sion, the Supreme Judicial Court may enter a decree revising 
or reversing the decision of the Board, but only “‘if it ap- 
pears that the decision was clearly wrong” (G. L. [Ter. Ed.] 
c. 112, § 64). If the Commissioner of Agriculture and the 
Director of the Division of Plant Pest Control see fit to 
cancel a nursery agent’s license, the agent, so far as the 
provisions of the statute go, has no right to review of any 
kind, though it is, of course, open to him to seek such relief 
as may be attainable by mandamus or certiorari (G. L. 
[Ter. Ed.] c. 128, § 18). 

In some instances reasons for these differences in the 
provisions for review may suggest themselves. Others, at 
least at first sight, seem to depend upon no logical principle, 
but to reflect considerations put forward by those con- 
cerned in the particular legislation without giving attention 
to the manner in which analogous situations have been 
dealt with in other statutes. It seems reasonable, therefore, 
to consider the question so much agitated in recent years, 
both as regards the administrative agencies of the Federal 
government and as regards those of the States, z.e., whether 
it may not be possible to obviate the existing diversities by 
establishing a simple, uniform procedure applicable to ad- 
ministrative determinations of all kinds. 

Perhaps the important work in this field, so far as state 
action may be concerned, is that done by the National Con- 
ference of Commissioners on Uniform State Laws in pre- 
paring a Uniform Administrative Procedure Act. The 
great care used in framing this act is indicated by the follow- 
ing comments made by the Conference’s special committee 
by way of introducing the draft which was considered at the 
annual meeting of the Conference in August, 1942: 

The members of the Conference will recall that the proposed act origi- 


nated in the section on Judicial Administration of the American Bar 
Association. In 1937, the section created a Committee on Administrative 
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Agencies and Tribunals. In 1938, at the meeting of the section held as 
a part of the American Bar Association convention, the committee pre- 
sented a comprehensive report on the subject of Judicial Review of State 
Administrative Action in State Courts. The report was a scholarly and 
comprehensive document and received much favorable comment. Again, 
in 1939, at the winter section meeting, the same committee reported on 
the subject of Judicial Review of Federal Administrative Determinations. 
Accompanying this second report, the committee set forth a draft of a 
proposed act dealing with certain phases of state administrative pro- 
cedure and judicial review, the act having been prepared to serve as a 
model for state legislation on the subject. 

In accordance with established practice, this draft act was referred by 
the officers in charge of the section on Judicial Administration to the 
National Conference of Commissioners on Uniform State Laws. There- 
after, at the 1939 meeting of the National Conference, the act was pre- 
sented and was discussed section by section by the Conference. After 
the meeting your present committee was appointed for the purpose of 
further studying the proposed act in the light of the discussion and the 
suggestions offered in connection therewith. 

During the year 1939-40, the committee held a meeting in collabo- 
ration with the committee of the American Bar Association Section on 
Judicial Administration. At that meeting a number of changes in the 
original draft were considered and accepted, and a revised draft was 
presented at the 1940 session of the National Conference. At that ses- 
sion the Conference again gave consideration to the act, section by sec- 
tion and tine by line. The act was thereupon adopted by the Conference 
and was forwarded to the House of Delegates for approval. The House 
of Delegates deferred action until its meeting scheduled for March of 
1941. In the meantime, the Attorney General’s Committee on Admin- 
istrative Procedure filed its final report on the subject of Federal admin- 
istrative law. Thereafter, but before the meeting of the House of Dele- 
gates, the Executive Committee of the National Conference at a meeting 
held in Chicago on March 15, 1941, decided that in view of the Attorney 
General’s Committee Report, it would be advisable to give further con- 
sideration to the act before its final adoption. As a consequence of this 
decision, the measure was recalled from the House of Delegates and 
was recommitted to the National Conference Committee for further 
consideration. 

At the 1941 annual meeting the act was brought to the floor of the 
Conference, and, after brief consideration, was resubmitted to the Com- 
mittee in Charge with instructions to make such alterations and revisions 
as might be indicated by further study. 

Still more recently, and in fact within the present year, the so-called 
Benjamin Report has been submitted to the Governor of New York. 
This report is entitled “Administrative Adjudication in the State of 
New York.” It was prepared by Robert M. Benjamin as Commissioner, 
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appointed under section 8 of the Executive Law of New York for the 
purpose of studying the exercise of quasi-judicial functions of boards, 
commissions and departments within the State. It is a thorough critique 
of New York administrative practice. 

In the light of all these recent developments, a completely revised, 
and it is believed a much improved, draft of a uniform act has been pre- 
pared for the Conference and is herewith submitted for consideration. 


After discussion, the proposed act was approved by the 
Conference in principle, but the framing of a final draft 
which could be recommended for adoption by the several 
States was deferred for another year, so that a preliminary 
draft might be circulated among public officials, bar associa- 
tions and other persons whose reactions might be of value. 
The underlying scheme of the act appears from sections 
18, 19 and 23 of the draft now in circulation: 


Section 18. Judicial Review; Orders Reviewable. — Administrative 
decisions in contested cases, whether affirmative or negative in form, 
shall be subject to judicial review; but if specific statutory provisions 
require a petition for rehearing as a condition precedent, review shall be 
afforded only after such petition is filed and determined. 

Section 19. Parties and Proceedings for Review. — Except as other- 
wise hereafter specifically provided by law, any person aggrieved by a 
decision in a contested case and directly affected thereby, shall be en- 
titled to judicial review thereof under this act. Proceedings for review 
shall be instituted by filing an appeal in the (district) court within (thirty) 
days after the service of the decision of the agency or within (thirty) 
days after service of the order entered upon an application for rehearing 
if a rehearing is requested. Copies of the notice of appeal shall be served 
upon the administrative agency and upon all parties of record. The 
agency and all other parties shall have the right to participate in the 
proceedings for review. The court, in its discretion, may permit other 
interested persons to intervene. The court shall, upon request, hear oral 
arguments, and receive written briefs. . . . 

Section 23. Scope of Review. — The review shall be conducted by 
the court without a jury and shall be confined to the record, except 
that, in cases of alleged irregularities in procedure before the agency, 
testimony thereon may be taken in the court. The court may affirm 
the decision of the agency, or may reverse or modify it if the substantial 
rights of the appellant have been prejudiced as a result of the adminis- 
trative findings, inferences, conclusions or decisions being — 

(1) Contrary to constitutional rights or privileges; or 

(2) In excess of the statutory authority or jurisdiction of the agency, 
or affected by other error of law; or 
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(3) Made or promulgated upon unlawful procedure; or 

(4) Unsupported by substantial evidence in view of the entire record 
as submitted; or 

(5) Arbitrary or capricious. 

Upon such review due weight shall be accorded the experience, tech- 
nical competence, and specialized knowledge of the agency involved, as 
well as discretionary authority conferred upon it. 


It is understood that the title ‘district court”’ is inserted 
in the draft simply for illustration, the intent being that the 
review shall be in the trial court of general jurisdiction, 
whatever its title may be in any particular State; in Massa- 
chusetts this would, of course, be the Superior Court. 

The proposal of a uniform act undoubtedly reflects in 
part the widespread dissatisfaction at the extent to which 
the boards set up under various Federal statutes are im- 
mune to judicial review, so that the citizen who suffers 
from biased or arbitrary action by these boards is for 
practical purposes without redress. The Walter-Logan 
Bill, which passed both houses of Congress only to be vetoed 
by the President, was an attempt to relieve this condition 
by subjecting most of the Federal agencies to a uniform 
system of judicial review. Much stress was laid by the 
opponents of the bill upon the unwisdom of attempting to 
establish a single system applicable to bodies having such 
diverse functions. This objection was undoubtedly en- 
titled to weight. If it had been regarded as the real ground 
of opposition and not felt to be in the nature of a red 
herring, it is to be supposed that the proponents of the 
bill would readily have accepted amendments. As it was, 
however, no careful attempt to modify the bill in this 
respect would have been profitable. 

Throughout the debates on the bill it was recognized on 
both sides that some of the agencies in question had been 
constituted with the intent that they should act as quasi- 
crusaders in carrying out certain policies of the administra- 
tion, and that this intent would be frustrated if their activi- 
ties were subject to review by bodies making at least a show 
of impartiality. It seems not unfair to say that the pro- 
moters of these agencies appeared to regard as the ideal 
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for times of peace fiats which have generally been thought 
permissible, if at all, only in the exigencies of war, — such, 
for example, as the order made on October 27, 1942, by 
the Economic ‘Stabilization Director for the regulation of 
salaries: 


Any determination of the Commissioner [of Internal Revenue] made 
pursuant to the authority conferred on him shall be final and shall not 
be subject to review by the Tax Court of the United States or by any 
court in any civil proceeding. ! 


The real issue as to the Walter-Logan Bill was, in short, 
whether in time of peace such a power of irresponsible action” 
was consistent with the public interest. 

Similar considerations divided the Committee on Ad- 
ministrative Procedure appointed by the Attorney General 
of the United States. As appears from this committee’s 
report (Senate Document No. 8, 77th Congress, Ist Ses- 
sion) all members admitted that causes for dissatisfaction 
existed. The difference between the majority and. the 
minority, to put it briefly, was that the majority proposed 
to make the very smallest concessions which might be 
expected to stand off the objectors, while the minority 
favored the adoption of a plan which would, without 
grudging, enable the citizen to obtain a fair hearing before 
administrative action should be taken to his detriment. 
Extended hearings on the respective recommendations 
made by the majority and by the minority of the committee 
have been held by the Senate committee on the Judiciary, 
but no Federal legislation is likely to be forthcoming during 
the war. 

Conditions more or less similar to those existing in the 
Federal government doubtless obtain in some of the States. 
In Massachusetts this is not, indeed, a burning issue. While 
there are exceptions, —a few, perhaps, rather conspicu- 
ous, — there is comparatively little complaint against our 
administrative agencies as a whole on the ground of wilful- 





‘It appears that, as a result of representations made by members of the Massachusetts bar, 
the Director has now issued a statement to the effect that the passage quoted does not mean 
what it says, and has followed this up by engrafting on it exceptions almost coextensive with 
the order. (See American Bar Association Journal for January, 1943, p. 52.) 
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ness or prejudice. So long, nevertheless, as administrative 
officers continue, like the rest of the population, to be sub- 
ject to the infirmities of human nature, there must from 
time to time arise cases in which examination by a disin- 
terested tribunal is essential to the protection of the citizen. 
It is in order, therefore, to consider whether the methods 
of review now available are in all instances adequate, and 
whether the great diversity of those methods may not be a 
hindrance to the attainment of justice. 

In Massachusetts, at the present time, several possible 
remedies are open to individuals aggrieved by the action of 
administrative officials. In the first place, there are the 
rights to appeal to the courts for review of administrative 
action created in certain instances by statute, as noted 
above. Thirty-seven of these statutory appeals are men- 
tioned in House, No. 1107, and there are a number of others 
to which it is not necessary to refer in detail. Secondly, 
there are the so-called ‘‘extraordinary remedies,” particu- 
larly certiorari and mandamus. Some three centuries ago 
these were labeled ‘extraordinary’ because at that time 
they were outside the ordinary proceedings at common law. 
They are now common-law remedies, and, as stated by 
Arthur L. Brown, Esq., in his recent article on Extraordinary 
Remedies in Massachusetts (21 Boston University Law 
Review, at page 632), are now ‘‘the ordinary means in most 
instances for reviewing administrative action.”’ 

The function of the writ of mandamus is to compel the 
performance of some duty, 7.e., to command some individual 
or body to take or, as the case may be, to abstain from tak- 
ing specified action. Upon a petition for a writ of mandamus 
directed to an administrative body, the action of that body 
and all pertinent matters are before the court. Hearing is 
had. Evidence may be introduced. The court finds the 
facts and, if there have been errors in the action of the ad- 
ministrative body, issues its decree accordingly. The 
court is not bound by the findings of fact of the adminis- 
trative body, but it will not overrule the administrative 
body in matters committed to its discretion if exercised 
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in good faith. The petition will not be entertained by the 
court if the petitioner has another remedy by statute or 
otherwise. 

A petition for certiorari, as the Supreme Judicial Court 
has recently said (Jordan Marsh Co. v. Labor Relations 
Board, 312 Mass. 597, 599), ‘‘is the common method avail- 
able under our practice for the correction of errors of law 
committed in the course of proceedings of boards and 
commissions acting in a quasi judicial capacity.”” The 
writ requires the body to which it is directed to certify its 
record to the court issuing the writ. According to com- 
mon-law practice the writ is issued upon the presentation of 
the petition, if a fairly debatable question is disclosed (see, 
for example, Ex parte Dugan, 2 Wall. 134, Commissioners of 
Highways v. Judges of Orange, 9 Wend. 434; State v. Mayor 
of New Brunswick, 1 N. J. L. 393). Upon the coming in of 
the certified record the court examines it and determines 
whether it discloses errors of law. 

In Massachusetts, following a long-established usage, the 
writ is not commonly granted upon the filing of the petition. 
Instead, there is issued an order to show cause why the 
writ should not be granted. The tribunal whose decision is 
in question thereupon files a return of its doings touching 
the matters alleged in the petition. This return cannot be 
controverted as to any recital of fact. Except in a few 
unusual situations no new evidence may be introduced and 
no question of fact gone into. The primary question to be 
decided upon the coming in of the return is whether the 
proceedings as set out in it were affected by error of law. 
If it is found that such error has been committed, and if the 
correction of this error is deemed necessary for the preven- 
tion of injustice, the court will require the record to be cer- 
tified, to the end that the action complained of may be 
quashed; otherwise the petition will be dismissed. (Farm- 
ington Water Power Co. v. County Commissioners, 112 Mass. 
206; Worcester & Nashua Railroad vy. Railroad Commis- 
stoners, 118 Mass. 561.) The court will not overrule the 
administrative body upon matters committed to its dis- 
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cretion, if it has acted in good faith. Nor will the court 
entertain the writ if the petitioner has another remedy 
created by statute or otherwise. 

A great many administrative decisions are subject to 
review by one or the other of these ‘‘extraordinary”’ reme- 
dies. The present situation is, however, susceptible of 
improvement. The Supreme Judicial Court has held that 
mandamus and certiorari are mutually exclusive. (See, for 
example, Scudder v. Selectmen of Sandwich, 309 Mass. 373.) 
The line between the field of mandamus and that of cer- 
tiorari is not well defined, and a party seeking relief through 
one form of proceeding is liable to find himself out of court 
on the ground that he ought to have pursued the other. 

With respect to certiorari there is the further difficulty 
that, as has been noted above, a petition for certiorari 
ordinarily brings before the court nothing but the return of 
the administrative tribunal; the evidence taken before the 
administrative body cannot be referred to. (See Tewks- 
bury v. County Commissioners, 117 Mass. 563; Westport 
v. County Commissioners, 246 Mass. 556; Marcus v. Street 
Commissioners of Boston, 252 Mass. 331; Morrison v. 
Selectmen of Weymouth, 279 Mass. 486; Miami Grove v. 
Licensing Board of Boston, 312 Mass. 318.) The result is 
that, unless the administrative body in making its return 
sees fit to set forth the evidence upon which it acted, the 
petitioner cannot take the point that the evidence before 
the administrative body was as matter of law insufficient 
to justify the determination in question. 

As regards both mandamus and certiorari complications 
may also arise from the doctrine that the issue of the writ is 
discretionary, 7.e., that these writs are not issued to correct 
mere irregularities, but only if it appears that justice re- 
quires it. As certiorari and mandamus are historically 
common-law remedies, the full court can review the action 
of the trial judge only with respect to questions of law. 
The result is that, if the trial judge when dismissing a 
petition states that he does so as a matter of discretion, or 
even omits to state that his order was based on a ruling of 
law and expressly to negative the possibility that he may 
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have acted in the exercise of discretion, there is nothing for 
the full court to pass upon. (See Brattin v. Civil Service 
Commissioners, 249 Mass. 170; Toothaker v. School Com- 
mittee of Rockland, 256 Mass. 584; Blackwell v. Mayor of 
Boston, 261 Mass. 58; Real Properties, Inc. v. Board of 
Appeal, 311 Mass. 430.) Thus the petitioner is in this 
respect at the mercy of the trial judge, and, even if the 
matter is one of public importance, may be unable to obtain 
a ruling of the full court upon the merits. 

The scope of the statutory provisions for review is much 
broader in- some cases than in others. The differences in 
procedure — often corresponding, as has been said, to no 
discernible differences in the subject matter — tend, more- 
over, to confusion, and prevent the building up of a useful 
body of precedents. Decisions made under one statute 
may be of little value in determining the effect of another, 
so that, when the courts are asked to entertain one of the 
less-used proceedings, there may be much uncertainty as to 
its application. The discussion in Ott v. Board of Regis- 
tration in Medicine, 276 Mass. 566, is pertinent in this 
connection. 

It seems, therefore, safe at least to say that there are 
strong.arguments in favor of adopting a procedure for the 
review of administrative decisions which shall be suffi- 
ciently broad to satisfy all reasonable demands and free 
from the uncertainties which the present diversity promotes. 

Before, however, any specific legislation can be proposed, 
there are obvious difficulties to be taken into account. In 
the first place, a scheme for review cannot be so broad as to 
transfer to the courts the taking of action which is in its 
nature non-judicial. Power to set aside the action of an 
administrative body does not necessarily carry with it 
power to make the ultimate determination; as-a rule, the 
proper procedure is to send the case back for redetermina- 
tion on what the courts find to be the correct principles. 
(Coyne v. Alcoholic Beverages Control Commission, 312 
Mass. 224.) While the courts may properly reverse, for 
example, the action of a rate-making commission, they can- 
not, in the absence of constitutional provisions unlike those 
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which obtain in Massachusetts, prescribe rates for the 
future (Prentis v. Atlantic Coast Line Co., 211 U. S. 210; 
Bacon v. Rutland Railroad, 232 U. S. 134). There may, 
indeed, be serious doubt as to how far the Legislature may 
go in giving the courts power to review action of any kind 
which is purely discretionary. (See, for illustrations, Rice, 
Barton & Fales Machine Tool Co. v. Worcester, 130 Mass. 
575, 578; Corliss v. Civil Service Commissioners, 242 Mass. 
61, 65; Boston v. Chelsea, 212 Mass. 127, 1380; Alger v. 
Justice of the District Court, 283 Mass. 596, 600.) 

Many of the duties of administrative officers are essen- 
tially ministerial. Under the building laws, for example, a 
builder who complies with the provisions of the law and the 
specifications of the building code is entitled to a permit for 
his building. One who does not comply with the law and 
code is not entitled to the permit and the safety of the 
public demands that he should not have one. If the build- 
ing inspector refuses a permit in the first case or grants one 
in the second case, the appropriate court may review his 
action, determine the facts, apply the law and issue its 
decree accordingly. The action of the inspector involves 
no element of discretion. The builder is, as a matter of law, 
either entitled to his permit or he is not. 

When we come to matters of discretion, however, the 
aspect changes. One of the most important functions of 
many administrative officers is the making of appointments. 
The civil service law requires, for example, that, when a 
vacancy is to be filled in a police department which is under 
civil service, the Commission, after conducting an exam- 
ination, shall recommend to the board of selectmen — or 
whatever the appointing board may be — three candi- 
dates, any one of whom may be appointed. If an appoint- 
ment should be made by the board outside the class of 
eligible candidates, it would be acting illegally and its 
action might be declared void by the court. However, if a 
statute provided that, upon an appeal from the action of the 
board appointing a man from the list of eligibles, the court 
might make a new appointment on its own responsibility, 
this would be objectionable, not only because the making 





> 


mM 


ea © 











1943. ] HOUSE — No. 1440. 17 


of appointments is not ordinarily a judicial function (see 
Case of Supervisors of Elections, 114 Mass. 247), but also 
because the selection of a particular man from among those 
eligible is in the case supposed solely a matter of discretion 
and not one to which any fixed standards can be applied. 
(See Selectmen of Milton v. Justice of the Superior Court, 
286 Mass. 1, 4, 5; Opinion of the Justices, 300 Mass. 596, 
600.) 

For further illustration of the purely discretionary func- 
tions of administrative officials, reference may be-made to 
the determination of the types and kinds of necessary sup- 
plies to be purchased for departments; to the location of 
new roads by boards of selectmen; to the choice of textbooks 
to be used in the schools; and to the choosing of a contrac- 
tor for a particular job, assuming that several are eligible. 
These and countless other matters of discretion are deter- 
mined every day by administrative bodies, but no -one 
would suggest that it was either possible or desirable to 
authorize the courts with respect to such matters to sub- 
stitute their discretion for that of the officers whose duty it 
is to make these decisions. 

However desirable, once more, a uniform procedure may 
be from the standpoint of convenience, it cannot be assumed 
that the diversity in the existing provisions for review is 
wholly a matter of accident. There are doubtless many 
instances in which this diversity is reasonable or even 
necessary, having regard to the differences in the subject 
matter, and in which differences of procedure should, 
therefore, be preserved. Few would propose, for example, 
that any general statute be made so broad as to supersede 
the existing systems for review under the tax laws and under 
the Workmen’s Compensation Act. These systems have 
been in operation for a long time, are familiar to the bar 
and to the public, and are in general giving satisfaction. 
To disturb such systems simply for the sake of making the 
governmental structure more symmetrical would be mani- 
festly foolish. A careful specification of the fields in which 
it is to operate is, therefore, essential to the orderly working 
of any general act. 
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3. A thorough investigation of the general subject would 
not stop with the right to have particular administrative 
decisions reviewed or with the form of proceeding whereby 
such review might be had, but would also include considera- 
tion of the tribunals to which the power of review might 
best be committed. It might, indeed, go yet farther and 
extend to those situations in which it is competent for the 
Legislature to commit the power of making the initial deter- 
mination either to a court or to an administrative agency, 
as may seem most expedient. (See, for example, Fung Yue 
Ting v. United States, 149 U. 8S. 698; New London Northern 
Railroad v. Boston & Albany Railroad, 102 Mass. 386; 
Dearborn v. Ames, 8 Gray, 1.) 

Up to this point, our report has dealt chiefly with the 
judicial review of administrative decisions. The wisdom 
of vesting what may be called the nisi prius jurisdiction in 
various administrative matters in some court, rather than 
in an administrative board or officer, presents a wholly 
separate and distinct problem. No doubt the bulk of these 
initial hearings and determinations should in any event re- 
main with the administrative branch of the government, 
but there are situations in which the argument in favor of a 
transfer of these functions to the judicial branch is strong. 

One of the major criticisms aimed at the administrative 
process as it has evolved into its present forms is that it 
hears and determines causes which are essentially prose- 
cutions, e.g., proceedings for the revocation of licenses to 
follow a particular vocation, the result of which may be to 
deprive persons of the means they have chosen and developed 
for earning a livelihood. That a body passing upon such 
serious issues should be free from bias and prejudice seems a 
first requirement of fairness. As was said in Thompson v. 
Catholic Congregational Society in Rehoboth, 7 Pick. 160, 165 
(a case involving the action of an ecclesiastical council 
convened to pass upon charges of unprofessional conduct 
against a minister): 


It appears that three of the ministers of this council had been on a 
previous council, which had come to a result unfavourable to the plain- 
tiff. The case on both hearings was substantially, if not in peint of form, 
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the same. How can we suppose that these gentlemen were not influenced 
by the former hearing and opinion? It is contrary to the first principles 
of justice that a man’s case should be tried by those who have already 
decided it against him. Without doubt these gentlemen believed they 
could act with impartiality and without reference to preconceived opin- 
ions. But the laws look to the common principles of action in mankind, 
and not to the extraordinary instances of magnanimity which may en- 
able some few to rise above the common feelings and prejudices of their 
race. 


In some of the proceedings which now take place before 
administrative agencies, the body which hears and adjudi- 
cates is itself the investigator and prosecutor. The statutes 
which authorize these combinations of powers have been 
attacked from time to time as unconstitutional, particularly 
as being inconsistent with the separation of powers required 
by Article XXX of the Massachusetts Bill of Rights. It 
has generally been held, however, that it is within the dis- 
cretion of the Legislature to provide for this combination of 
functions. In Swan v. Justices of the Superior Court, 222 
Mass. 542, 548, the court said: “If it be thought that this 
leaves too much to the prejudice and bias of an executive 
officer, who himself may have preferred the charges, that is a 
legislative rather than a judicial question.” 

In addition to the matter of judicial review, it may well 
be that a thorough investigation of quasi-judicial admin- 
istrative decisions would be fruitful as to re-allocation of the 
original power to make some of these decisions, including re- 
allocation to an existing judicial tribunal, to a new judicial 
tribunal such as an Administrative Court, or to a new ad- 
ministrative trial body. A thorough review of what we have 
must precede any conclusions as to what we ought to have. 

The kind of investigation which is called for in order to 
arrive at trustworthy conclusions respecting the matters 
under discussion is suggested by the so-called ‘‘ Benjamin 
Report” (referred to above) which may fairly be regarded 
as a model in its field. Reference may be made to the statu- 
tory authority for this report (Executive Law of New York, 
§ 8, as amended by New York Laws of 1928, c. 131) as 
indicating some of the prerequisites to the making of such a 
report: 
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The governor is authorized at any time, either in person or by one or 
more persons appointed by him for the purpose, to examine and investi- 
gate the management and affairs of any department, board, bureau or 
commission of the state. The governor and the persons so appointed by 
him are empowered to subpoena and enforce the attendance of witnesses, 
to administer oaths and examine witnesses under oath, and to require 
the production of any books or papers deemed relevant or material. 
Whenever any person so appointed shall not be regularly in the service 
of the state his compensation for such services shall be fixed by the gov- 
ernor, and said compensation and all necessary expenses of such exami- 
nations and investigations shall be paid from the treasury out of any 
appropriations made for the purpose upon the order of the governor and 
the audit and warrant of the comptroller. 


Under this statute Robert H. Benjamin, Esq., was ap- 
pointed by the Governor of New York as commissioner 
‘“‘to study, examine and investigate the exercise of quasi- 
judicial functions by any board, commission or department 
of the state.’’ A staff of nine co-operated in the preparation 
of the report, which makes a volume of 369 pages and exam- 
ines all phases of the problem in detail. 

As soon as anything like normal conditions are restored, 
the wisdom of instituting such an investigation in Massa- 
chusetts may well be considered. For the moment, however, 
the financial obstacle seems insuperable. We are not in- 
formed as to the cost of preparing the ‘‘ Benjamin Report,” 
but have no doubt that it was very substantial. In the 
present exigency we do not feel justified in recommending 
that the Commonwealth embark upon what might well 
prove an expensive enterprise. 


CONCLUSIONS. 

In view of the limitations to which our consideration has 
been subject, we are prepared to express definite conclusions 
only to a limited extent. Reversing the order followed in the 
earlier part of this report, these conclusions are as follows: 

With respect to the establishment of an administrative 
court, the primary objection is that, other things being 
equal, multiplication of courts is undesirable. So long as the 
power to make initial determinations is allocated between 
the courts and the administrative agencies substantially 
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as at present, this objection seems conclusive. The cost of 
establishing and maintaining such a court would be sub- 
stantial. The review of administrative proceedings pecu- 
liarly requires speedy action; thus a special court would 
always have to be geared, so to speak, for the peak load, 
and would for much of the time be working below capacity. 

The situation would, of course, be different if, as a result 
of an investigation such as we have outlined, the statutes 
were so changed as to transfer to the courts such a large 
volume of the business at present transacted by adminis- 
trative agencies that the courts as now constituted could 
not handle it. The question would then arise whether 
to establish a new court to deal with this influx of business, 
or, by increasing the number of judges or otherwise, to en- 
large the capacity of the existing courts. 

In this connection there might arise a further question 
whether the issues involved in the quasi-administrative 
determinations which the courts would thus be called upon 
to make so essentially differed from the general run of 
judicial determinations that the ordinary courts could not 
competently deal with them. Another problem would be 
whether a special administrative court might not tend to 
become a cog in the administrative machine, whereas one 
of the chief safeguards against the arbitrary action of officials 
is the requirement that, if their doings are called in ques- 
tion, they must justify themselves in the same courts as 
other citizens. Upon these points, however, we express no 
final opinion; we merely call attention to them as indicating 
the great care which should be exercised before making such 
a radical change in the governmental structure. 

Respecting a possible redistribution of the existing jurisdic- 
tion between the several courts as now constituted, we like- 
wise express no settled convictions. Our belief is that opin- 
ions on this subject are not likely to be useful unless preceded 
by a thorough assembling and sifting of all the pertinent 
material. On the statistical side alone, this would require 
intensive research of a kind not feasible for a commission 
like the present. 

As regards greater uniformity in the procedure for the 
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review of administrative decisions, the idea which the 
Commissioners on Uniform State Laws, as noted above, 
now have under consideration certainly presents elements 
of attraction. We believe, however, that at the moment 
proposals for specific legislation along this line would be 
premature. The fact that the Commissioners have found 
it necessary to revise the proposed bill again and again in- 
dicates the difficulty of reducing to concrete and workable 
form the general idea of a uniform plan for review. It 
would be of very doubtful wisdom for any State to attempt 
legislation of this type until the Commissioners, having ob- 
tained light from every possible angle, have put their draft 
in a final form which they feel justified in recommending for 
enactment. Before any State, moreover, adopts the uni- 
form act, — when, as and if it is promulgated, — it will be 
necessary to subject it to minute scrutiny so as to deter- 
mine — assuming that the fundamental idea commends 
itself — what changes may be necessary to adapt it to local 
needs, and in particular what proceedings should be ex- 
cepted from its operation in order to avoid unhappy dis- 
locations. 

Even if the framing of a comprehensive act is not imme- 
diately attempted, it might, of course, be possible to suggest 
changes in the existing laws with respect to particular types 
of administrative decisions. Proposals of this kind, how- 
ever, could not be made intelligently without first going 
through the long list of administrative determinations pro- 
vided for by the statutes, and ascertaining as to each type of 
determination through hearings or otherwise the views of 
those most directly affected, as well as collecting in every 
other practicable way information as to the workings of the 
existing laws and the probable effects of changes. It is to be 
expected that pursuit of these methods would develop cases 
in which a change in the law would be desirable, even if not 
made as an incident to the establishment of a comprehensive 
system. Nevertheless, changes ought not to be attempted 
until the ground has been prepared by thorough inquiry; 
piecemeal tinkering not based on a survey of the whole 
subject often, as we need not say, effects unexpected dis- 
ruptions and makes the last state worse than the first. 
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We note with interest, however, that in one field a study 
such as we have outlined has recently been made by the 
Judicial Council.’ In its Eighteenth Report (Public Docu- 
ment No. 144, pages 35-38) the Council reviews its investi- 
gation into the limitations of petitions for mandamus and 
certiorari under the present practice, and the means of re- 
moving these limitations. 

The principal objects aimed at in the draft act proposed 
by the Council are (1) to make it possible for a person who 
has petitioned for mandamus when he should have asked 
for certiorari, or vice versa, to obtain the relief to which he 
is entitled on the facts without being turned out of court and 
obliged to begin over again; and (2) to make it possible 
upon a petition for certiorari to bring up the evidence upon 
which the administrative body acted, and so enable the 
petitioner to contend that the conclusions of the adminis- 
trative, body were wrong as matter of law. We are of 
opinion that both these changes in the existing practice are 
desirable, but believe that the draft act proposed by the 
Council goes farther than is necessary to carry them into 
effect and introduces into well-settled practice elements of 
complication and uncertainty. 

It seems to us that the first of the two objects indicated 
can readily be attained by a simple provision that a petition 
for mandamus may be changed. by amendment into a peti- 
tion for certiorari or vice versa, following the analogy of 
G. L. (Ter. Ed.) ec. 231, § 55, which authorizes the changing 
of an action at law into a suit in equity, or vice versa, in the 
discretion of the court. 

The second object is, in effect, to afford to a petitioner 
for certiorari the same rights as are now available in an 
ordinary action at law through a bill of exceptions. As was 
said in Farmington River Water Co. v. County Commis- 
sioners, 112 Mass. 206, 212, ‘‘a writ of certiorari (when not 
used as ancillary to any other process) is in the nature of a 
writ of error, addressed to an inferior court or tribunal whose 

procedure is not according to the course of the common 
law.”’ On the other hand, the function of the writ of error, 
strictly so called, is to correct errors in common-law pro- 
ceedings. 
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Each writ directs the inferior tribunal to certify its record 
for the examination of the court granting the writ. For this 
purpose, however, the evidence upon which the inferior 
tribunal acted is not, apart from statute, considered a part 
of the record. Neither writ under these circumstances 
enables the party aggrieved by the action of the lower 
tribunal to argue that its decision was as matter of law 
unjustified by the evidence. At a very early date, this 
difficulty, so far as concerned writs of error, was cured by 
the Statute of Westminster II, which enabled the aggrieved 
party to have a bill of exceptions inserted in the record 
certified in response to a writ of error. (See 1 Holdsworth’s 
History of English Law (lst ed.), page 91; Williston’s 
Stephen on Pleading, page *97.) 

The substance of this early statute still governs pro- 
ceedings in Massachusetts in actions at law, although it is 
now provided that the bill of exceptions shall be entered in 
the Supreme Judicial Court before judgment, so that the 
need of suing out a writ of error (except in very unusual 
cases) no longer exists. No corresponding provision has 
ever been made for inserting anything in the nature of a bill 
of exceptions in a record sent up on certiorari.'! The result 
is that, as pointed out above, there is no means whereby an 
aggrieved party may take the point that the decision of 
which he complains was as matter of law without support 
in the evidence. 

The corresponding anomaly whereby the findings of a 
master could not be attacked as unsupported by the evi- 
dence has been cured by Rule 90 of the Superior Court, 
under which a party maintaining that the evidence before 
a master was insufficient in law to support the finding in 
question may have a summary of the evidence reported. 
(See Morin v. Clark, 296 Mass. 479, 482.) We believe that 
a similar change in the practice on petitions for certiorari 
is in the interest of justice, and accordingly recommend 
that there be inserted in G. L. (Ter. Ed.) c. 249, § 4, a 
provision that, if the proceeding in question is of a quasi- 





1 See Pex v. Oulton, Burr. Sett. Cas. 64, and Hirdsall v. Phillips, 17 Wend. 464; in the case 
last cited the court said (at p. 470), ‘‘Wherever, were the suit at common law, the matter alleged 
for error is of such a nature that a bill of exceptions would be essential to its review by writ of 
error, a certiorari will not reach it, unless some statute has enlarged the effect of the writ in the 
particular case.”’ 
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judicial nature, and the petitioner maintains that the evi- 
dence was insufficient in law to support the conclusions of 
the administrative body in whole or in part, the court may 
require the evidence upon which the administrative body 
acted to be certified. 

We also believe that any scheme to amend the existing 
practice should cover two points not touched by the Ju- 
dicial Council’s draft. The first has to do with the require- 
ment that, after the filing of the answer to a petition for 
mandamus, the petitioner ‘‘may traverse any material fact 
alleged in the answer” (G. L. [Ter. Ed.] c. 249, § 5). This 
is construed to mean that if the petitioner does not file a 
replication denying affirmative allegations contained in the 
answer, these allegations will be taken as admitted. (Lowry 
v. Commissioner of Agriculture, 302 Mass. 111, 112.) With 


OES 6 ’ 


ae 


5 respect to actions of contract and actions of tort, it has 
1 been the law for almost a century that any affirmative mat- 
p ter set up in the answer shall be taken to be denied without 
l a replication and that no further pleading shall be required 
S after the answer. (St. 1852, c. 312, § 19, now G. L. [Ter. 
l Ed.] c. 231, § 34.) The requirement of a replication in 
t equity was similarly done away with by St. 1918, ec. 257, 
n § 405 (now G. L. [Ter. Ed.] c. 214, § 13). This leaves 
f mandamus as the only proceeding in which a replication 
is necessary. Hence the need of a replication in a man- 
damus proceeding is likely to be overlooked until the case 
a comes on for hearing’ and the petitioner discovers that he 
™ has inadvertently admitted allegations which are, in fact, 
4 sharply contested. The requirement of a replication in 
e mandamus cases, so far as we can discover, serves no use- 
n ful purpose and merely constitutes a trap for the unwary. 
1. We therefore believe that it should be abolished. 
t The second additional point with which an amending act 
ri ought in our judgment to deal is the complication which 
d now stems from the doctrine that mandamus and certiorari 
a are “discretionary”? remedies. It has been shown above 
i- that the present application of this doctrine virtually makes 
“A the right to review by the full court dependent on the will 
ed of the trial judge. There seems, however, to be no reason 


ie — except the purely historical one — why the fact that an 
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element of ‘discretion’? may be involved should affect the 
right of access to the full court in mandamus or certiorari 
any more than in equity. Decisions of this kind in equity 
cases are, of course, reviewed without hesitation. (See, for 
example, Curran v. Magee, 244 Mass. 1; Service Wood Heel 
Co. v. Mackesy, 293 Mass. 183.) 

If the law were changed in this respect, no serious burden 
would be imposed on the full court, since the considera- 
tions upon which the exercise of discretion turns in cases 
of this kind are as a rule comparatively simple. Indeed, 
mandamus and certiorari proceedings are now so largely 
assimilated to proceedings in equity that it is hard to see 
why the decision of a trial judge upon a petition for man- 
damus or certiorari should not be open to review in all 
particulars in the same manner as a final decree in equity. 
A provision to this effect, while assuring the parties and 
the public that complete justice is available and removing 
the need for time-wasting debate as to what are questions 
of law and what questions of fact or discretion, would not 
materially increase the work of the full court, since the 
whole record must be examined in any event. We accord- 
ingly submit a bill (Appendix A) to amend the practice in 
this particular, as well as in those mentioned above. 

We believe that there is another aspect of the general 
subject respecting which the time is ripe for immediate legis- 
lation. This is the removal of the existing uncertainty and 
confusion as to what regulations promulgated: by admin- 
istrative agencies, whether state or local, are actually in 
effect. Experience under the Federal Register Act (which 
deals with the corresponding situation arising with respect 
to regulations made by Federal agencies) shows that there 
is a simple and inexpensive method of accomplishing this 
very desirable result. 

The vital provisions of this act (now U. 8. Code, Title 44, 
§§ 301-314) are that all administrative regulations shall be 
filed with the National Archives Establishment, and that, 
until so filed, no such regulation shall be valid as against any 
person who has not had actual knowledge thereof. The act 
contains further provisions for the publication of all regula- 
tions so filed and for their codification. In Massachusetts 
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the beginnings of a similar system are contained in G. L. 
(Ter. Ed.) c. 30, § 37, which reads as follows: 


Every department, commission, board or official vested by law with 
the power to make and issue rules or regulations general in scope, and to 
be observed or performed under penalty for the violation thereof, shall 
file attested copies thereof, together with a citation of the law by author- 
ity of which the same purport to have been issued, with the state secre- 
tary, and such rules or regulations, whether or not they require the 
approval of the governor and council, or other authority, before taking 
effect, shall not take effect until so filed. The foregoing provision shall 
not apply to rules or regulations issued by commissions, boards or offi- 
cials of towns, or to municipal ordinances or by-laws, or to rules or regu- 
lations affecting solely the internal management or discipline of a depart- 
ment, commission, board or office, nor to orders or decrees made in 
specific cases within the jurisdiction of a department, commission, board 
or Official. The state secretary shall file and index all rules and regula- 
tions filed with him hereunder, noting and keeping available such. refer- 
ences to preceding rules and regulations as may be necessary for cer- 
tification purposes. 


We are of the opinion that as it stands this statute is in- 
adequate (a) because it does not apply to rules of procedure, 
as to which exact information is often vital to the citizen 
who wishes to conform to the law; and (b) because it makes 
no provision for publication; in this latter respect, the situa- 
tion regarding regulations made by agencies of the Com- 
monwealth is as if, in order to ascertain what statutes affect 
a given subject, it were necessary for a resident of Berkshire 
or Barnstable to come to Boston and search the files in the 
Secretary’s office. We also think that a full compilation of 
the various regulations now existing is greatly in the pub- 
lie interest by way of bringing together in convenient and 
reliable form the source material upon which a thorough 
investigation such as we have outlined above may eventually 
be based. 

G. L. (Ter. Ed.) c. 30, § 32 (as amended by St. 1939, 
c. 499, § 4), provides that the annual reports of state officers 
and departments or heads thereof ‘‘shall include a complete 
list of all rules and regulations made or promulgated by such 
officers, departments and heads thereof and in force and 
effective upon the date as of which such reports are made.” 
It will be noticed that this provision calls only for the 
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printing of ‘‘lists”’ of the various rules and regulations and 
not for the printing of the text, also that in many years the 
rules and regulations of any given department may undergo 
little change; thus the same matter may be reprinted year 
after year, involving unnecessary expense. In order to refer 
to the rules and regulations of a particular department, it is, 
furthermore, necessary under this provision to consult the 
departmental reports, and these reports — especially in 
the smaller communities — may not be readily accessible. 
We believe that the idea underlying the requirement in ques- 
tion may be more effectively carried out if provision is made 
for the publication of administrative rules and regulations 
by the Secretary of the Commonwealth according to the 
same general system as that followed in the publication of 
the statutes. 

With respect to rules and regulations made by the officers 
of cities and towns, the need of publication seems less urgent 
than in the case of rules made by state agencies, if there is 
an adequate system of filing in the several cities and towns. 
The present statute on this subject —-G. L. (Ter. Ed.) 
c. 40, § 33 — is as follows: 

A copy of all rules or regulations made by town boards or officers for 


which a penalty is provided by law shall be filed with the town clerk 
within ten days after they take effect. 


This impresses us as insufficient (1) because it applies only 
to towns (except as its operation may possibly be extended 
to cities by virtue of G. L. [Ter. Ed.] c. 4, § 7, cl. 34); (2) be- 
cause it makes no provision for indexing; and (3) because it 
is purely directory and is readily honored in the breach 
rather than in the observance. It should, we believe, be 
amended by removing these deficiencies. 

The enactment of the subjoined bill, Appendix B, is 
accordingly recommended. 


HAROLD 8. DAVIS, 
Chairman. 
LINCOLN BRYANT. 
EDWIN W. HADLEY. 
RAYMOND P. BALDWIN. 
NEIL LEONARD. 
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APPENDIX A. 


Che Commonwealth of Massachusetts 


In the Year One Thousand Nine Hundred and Forty-Three. 


AN ACT TO AMEND THE PRACTICE WITH RESPECT TO PETITIONS 


in 
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12 
13 
14 
15 


FOR CERTIORARI AND FOR MANDAMUS. 


Be it enacied by the Senate and House of Representatives 
General Court assembled and by authority of the same, as 


lows: 


Section 1. Section four of chapter two hundred 
and forty-nine of the General Laws (as appearing in 
the Tercentenary Edition thereof) is hereby amended 
by inserting therein, immediately after the first sentence 
thereof, the following: — If the proceedings in question 
were quasi-judicial in character, it shall be open to the 
petitioner to contend at the hearing upon the petition 
that the evidence which formed the basis of the action 
complained of or the basis of any specified finding or 
conclusion was as matter of law insufficient to warrant 
such action, finding or conclusion, —so as to read as 
follows: — Section 4. <A petition for a writ of certiorari 
to correct errors in proceedings which are not according 
to the course of the common law may be presented to a 
justice of the supreme judicial court, and he may, after 


16 notice, hear and determine the same. If the proceedings 
17 in question were quasi-judicial in character, it shall be 


open to the petitioner to contend at the hearing upon 
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the petition that the evidence which formed the basis 
of the action complained of or the basis of any specified 
finding or conclusion was as matter of law insufficient 
to warrant such action, finding or conclusion. The 
writ shall not be issued unless the petition therefor is 
presented within six years next after the proceedings 
complained of. It may be issued from the clerk’s office 
in any county and shall be returnable as the court 
orders. The court at any time after the petition is 
presented may impose costs upon any party, may issue 
an injunction and may order the proceedings brought up; 
and, after they are brought up, may quash or affirm 
them, or may make such order, judgment or decree as 
law and justice may require. 


SecTION 2. Section five of chapter two hundred 
and forty-nine of the General Laws (as appearing in the 
Tercentenary Edition thereof) is hereby amended by 
striking out the second sentence thereof and substituting 
therefor the following: — Upon the return of the order of 
notice, the person required to appear shall file an answer 
showing cause why the writ should not issue, and the 
petitioner may demur thereto. Unless a demurrer is 
filed any affirmative allegation contained in the answer 
shall be considered to be denied by the petitioner without 
a replication, unless the court, upon motion by the 
respondent, requires him to reply thereto, and to state 
what part, if any he admits or denies, — so as to read 
as follows: — Section 5. A petition for a writ of man- 
damus may be presented to a justice of the supreme 
judicial court, and he may, after notice, hear and deter- 
mine the same. Upon the return of the order of notice, 
the person required to appear shall file an answer showing 
cause why the writ should not issue, and the petitioner 
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may demur thereto. Unless a demurrer is filed any 
affirmative allegations contained in the answer shall be 
considered to be denied by the petitioner without a 
replication, unless the court, upon motion by the 
respondent, requires him to reply thereto, and to state 
what part, if any he admits or denies. The court may 
require a third person who has or claims a right or, 
interest in the subject matter to appear and answer and 
to stand as the real party. If the petitioner prevails, 
his damages shall be assessed and judgment shall be 
rendered therefor, with costs, and for a peremptory 
writ of mandamus; otherwise, the party answering shall 
recover costs of the petitioner. No action shall be main- 
tained for a false answer. All writs and processes may 
be issued from the clerk’s office in any county and shall 


be returnable as the court orders. 


Section 3. Chapter two hundred and thirteen of 
the General Laws, as most recently amended by chapter 
one hundred and eighty of the acts of nineteen hundred 
and forty-one, is hereby further amended as follows: — 

(a) By inserting in section one, immediately after 
clause ‘“‘Tenth A” a new clause reading as follows: — 
Tenth B. Specifying the means whereby at a hearing 
upon a petition for certiorari the evidence adduced 
before the respondent shall be exhibited to the court. 

(b) By inserting immediately after section one B two 
new sections reading as follows: — 

Section 1C. The supreme judicial or the superior 
court may, before final judgment, and upon terms, 
allow an amendment changing a petition for a writ of 
certiorari into a petition for a writ of mandamus, or a 
petition for a writ of mandamus into a petition for a 
writ of certiorari, if it is necessary to enable the plaintiff 
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to sustain the action or suit for the cause for which it 
was intended to be brought. The court in which the 
amendment is allowed may retain jurisdiction of the 
cause as amended. 

Section 1D. A person aggrieved by a final judgment 


3 rendered by a single justice of the supreme judicial 


court or by the superior court upon a petition filed as 
hereinbefore provided may appeal therefrom to the full 
court of the supreme judicial court. Upon such appeal 
all questions (whether of fact, of law or of discretion) 
which were open at the hearing before the single justice 
or before the superior court, as the case may be, shall 
be open to the same extent as before such justice or 
court. The appeal shall be subject to the provisions 
of sections nineteen, twenty-two, twenty-three, twenty- 
four, twenty-five, twenty-six, twenty-seven and twenty- 
eight of chapter two hundred and fourteen of the General 
Laws, so far as applicable. 
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APPENDIX B. 


Che Commonwealth of Wassachusetts 





In the Year One Thousand Nine Hundred and Forty-Three. 





AN ACT TO PROVIDE FOR THE FILING AND PUBLICATION OF 
ADMINISTRATIVE REGULATIONS. 


Be it enacted by the Senate and House of Representatives in 


General Court assembled, and by the authority of the same, as 


follows: 


1 Sercrron 1. Chapter thirty of the General Laws 


2 (as appearing in the Tercentenary Edition thereof) 


Ad 


is hereby amended by striking out section thirty-seven 


and inserting in place thereof the following: — 


Section 87. Every department, commission, board 


or official (whether of the commonwealth or of any 
7 subdivision thereof embracing more than one city or 
8 town) vested by law with the power to make rules or 
9 regulations general in scope, and to be performed 
10 under penalty for the violation thereof, or having 
11 power to adopt rules or regulations as the basis of 
12 administrative decision or to make rules or proce- 
13 dure for hearings before such department, commission, 
14 board or official, shall file attested copies of all such 
15 rules and regulations (other than rules and regulations 
16 non-procedural in nature which affect solely the 
17 internal management or discipline of a department, 
commission, board or office, and orders and decrees 
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19 made in specific cases within the jurisdiction of a 
20 department, commission, board or official), together 
21 with a citation of the law by authority of which the 
22 same purport to have been made or: adopted with 
23 the state secretary, and such rules or regulations, 
24 whether or not they require the approval of the governor 
25 and council or other authority, before taking effect, 
26 shall not take effect until so filed and until published 
as hereinafter provided shall be of no effect as against 
28 any person not having actual knowledge thereof. 

29 Section 37A. The state secretary shall cause all 
30 such rules and regulations filed with him either under 
31 the provisions of section thirty-seven or under previous 
32 statutory provisions to be indexed for convenient 
33 examination and shall note and keep available such 
34 references to preceding rules and regulations as may 
35 be necessary for certification purposes. 

36 Section 37B. The state secretary shall collate and 
37 cause to be printed in one or more volumes (with 
38 suitable indexes) all such rules and regulations filed 
39 with him before the first day of October in the year 
40 nineteen hundred and forty-three, said volume or 
41 volumes to be available for distribution on or before 
42 the first day of April in the year nineteen hundred and 
43 forty-four. The printing and distribution of said 
44 volume or volumes shall be subject to the provisions 
45 of section three of chapter five of the General Laws 
46 (as appearing in the Tercentenary Edition thereof) 
47 except that the provisions contained in lines sixty- 
48 three to sixty-eight, both inclusive, shall not apply 


we 


49 and that the state secretary may in his discretion 
50 distribute additional copies to the several officers, 
51 boards and agencies referred to in lines fifty-two to 


sixty-two, both inclusive. Notwithstanding the provi- 














} which every rule or regulation so filed is published, the 
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sions of section thirty-seven, all rules and regulations 
filed with the state secretary before the first day of 
October in the year nineteen hundred and forty-three 
shall be valid as against all persons (whether having 
actual notice thereof or not) until the first day of April 
in the year nineteen hundred and forty-four, but no 
rule or regulation filed before the first day of October 
in the year nineteen hundred and forty-three (whether 
filed under the provisions of section thirty-seven or 
under previous statutory provisions) shall on and after 
the first day of April in the year nineteen hundred 
and forty-four be of effect as against any person not 
having actual notice thereof unless published as herein- 
before provided. 

Section 37C. All such rules and regulations filed 
with the state secretary in the month of October in 
the year nineteen hundred and forty-three and in each 
month thereafter shall be collated and printed in 
pamphlet form in such quantities as the state secretary 
may determine, so as to be ready for distribution not 
later than thirty days from the close of the month in 
question. At least one copy of each such monthly 
pamphlet shall be sent by the state secretary to the 
several officers, agencies and institutions enumerated 
in the second paragraph of section four of said chapter 
five. The state secretary shall furnish copies to such 
other persons as apply therefor, charging not less than 
the cost thereof. 

Section 37D. The state secretary shall record in 
books to be kept for the purpose the date upon which 
every rule or regulation is filed under the provisions 
of section thirty-seven or under previous statutory 
provisions. He shall similarly record ‘the date upon 
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date when printed copies of any rule or regulation are 
first made available for distribution being deemed the 
date of its publication. 

Section 37E. The state secretary may, with the 
approval of the governor and council, appoint, and 
with like approval, remove a registrar of rules and 
regulations. Said registrar shall have the oversight 
of all rules and regulations filed with the secretary 
under the provisions of section thirty-seven or under 
previous statutory provisions and shall, under the 
direction of the secretary, collate and index all such 
rules and regulations and cause the same to be printed 
and distributed. 


SECTION 2. Section thirty-two of chapter thirty 
of the General Laws, as amended by section four of 
chapter four hundred and ninety-nine of the acts of 
nineteen hundred and thirty-nine, is hereby further 
amended by striking out in the first sentence thereof 
the words ‘‘shall include a complete list of all 
rules and regulations made or promulgated by such 
officers, departments and heads thereof and in force 
and effective upon the date as of which such reports 
are made’’,—so as to read as follows: — Section 32. 
All annual reports required by law to be made by state 
officers and departments or heads. thereof shall, except 
as otherwise expressly provided, cover the preceding 
fiscal year, and, except for facts and information 
specifically required by law, shall be a brief summary 
of the said year’s work, together with recommendations 
for the succeeding fiscal year. All such reports shall, 
except as otherwise expressly provided, be deposited 
with the state secretary between the end of the fiscal 


year for which they are made and the second Wednes- 
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day in the following January, and in each odd-numbered 
year shall be transmitted by him to the general court 
on or before the third Wednesday in January. 


SecTIOoN 3. Chapter forty of the General Laws 
(as appearing in the Tercentenary Edition thereof) is 
hereby amended by striking out section thirty-three 
and inserting in place thereof the following: — 

Section 33. An attested copy of every rule or 
regulation made by a city or town board or officer for 
the breach of which a penalty is provided by law shall 
be filed with the clerk of the city or town, as the case 
may be, and no such rule or regulation shall take effect 
until such copy has been filed, provided, however, 
that any rule or regulation made prior to the first day 
of October in the year nineteen hundred and forty- 
three shall (whether so filed or not) be valid until that 
date, but, unless previously filed, shall on and after 
that date be of no effect until filed. The city or town 
clerk shall index all copies so filed with him and keep 


such copies in a manner convenient for public inspection. 



































PROBLEMS OF COST IN THE JUDICIAL SYSTEM 





EXTRACT FROM THE REPORT OF THE JOINT 
COMMITTEE ON WAYS AND MEANS UNDER 
LEGISLATIVE ORDER TO INVESTIGATE 
ALL MATTERS PERTAINING TO THE 
FINANCES OF THE COMMONWEALTH 


As the legal profession, in general, pays little atten- 
tion to the cost of its operations the following discussion 
is reprinted to focus attention on the public business 
aspect of the administration of justice. 


HOUSE No. 1295 


December 2, 1942 


JuDICcIAL DEPARTMENT. 
Court Fees. 

In their second report, printed in 1926, and in subse- 
quent reports, the Judicial Council called attention to the 
fact that there is too much litigation in the courts of the 
Commonwealth which are most expensive to the public, 
and suggested that fees for these courts be increased. 

There has been a decrease in litigation because during 
the present war conditions it is impossible to obtain 
necessary witnesses. This decrease is due to be more evi- 
dent in the near future because of gas rationing, but the 
lack of new litigation will give the court an opportunity 
to try cases soon after they have been filed, rather than 
two or three years thereafter, and possibly to carry on 
all the business of the court without the aid of auditors 
and masters. 

Today, as well as when the Judicial Council suggested 
additional fees in the courts, the burden of maintaining 
the courts is placed upon the general taxpayer, and not 
enough upon the litigants who, by resorting to the courts, 
derive a special benefit from their existence and mainte- 
nance. How far the expense of maintaining the courts 
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ought to be paid by those members of the public who 
resort to them need not be considered now. It is at least 
just that the fees for the services rendered in the clerks’ 
offices of the courts should be paid by those who derive 
a special benefit from their maintenance, leaving upon 
the general taxpayer the much greater burden of the 
erection of the court houses, the maintenance of them, 
the salaries of the judges, court officers, the payment of 
jurors, and all other expenses incidental to maintaining 
the court. 

It is not necessary to argue the propriety of adopting 
the policy of going as far as this. The Legislature has 
already adopted it in the case of the Land Court, and in 
the probate courts to some extent. 

Originally the fees paid to the clerks of courts were the 
compensation, and the only compensation, which they 
received for their services. By a gradual change of policy 
(which culminated in 1888 in an entire change of it) the 
amount to be paid by litigants for the services rendered 
in the offices of the clerks of courts became, and has since 
then remained, a matter in which no one was personally 
interested. Whether it was for that reason or not, the 
matter of these fees became and has remained one to 
which no attention was paid until the Judicial Council 
took an interest, but the Council’s recommendations 
were defeated by the Legislature. 

Jury fees have been instituted successfully in more 
than twenty States, varying from $2 in Oregon and Minne- 
sota to $40 for the first day of trial and $24 for each day 
thereafter in California, and a $60 charge made in some 
cases in Colorado. 

Massachusetts required a jury fee from 1805 to 1836. 
(Chapter 63, section 1, of the Acts of 1805,— an act to 
increase the fees of grand and petit jurors and witnesses 
in criminal causes, — provided that the fee for jurors 
should be $1.25 for attendance and 4 cents a mile for 
travel out and home — ‘‘and there shall be paid to the 
clerks of said courts, respectively, by the plaintiff or 
appellant, the sum of $7 for the trial of each civil action, 
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for the.use of the county.” This statute was expressly 
repealed by chapter 146 of the Revised Statutes of 1836.) 

A jury of twelve men in 1806 received $15 a day for 
attendance, so that the plaintiff, by paying $7 trial fee, 
paid nearly half the expense of the jury. Today the ex- 
pense each day for a jury of twelve men who sit in a case 
is $72, not to speak of the additional jurors in attendance, 
or the necessary meals or other incidentals to a jury trial. 

Governor Ely, in his message to the Legislature in 1933, 
said (Senate, No. 1, page 13): 


Serious consideration should be given to the courts of Massachu- 
setts and the expense of operating them. An examination of figures 
discloses the rather startling fact that out of 27,000 jury cases entered 
in a single year, judgments were secured by jury trial in 2,700 of them, 
and that the cost of operating the jury court was greater than the total 
amount of such judgments. To make the facts more convincing, it is 
safe to say that it would have been cheaper for the State to pay the 
judgments than to operate the jury courts. The present fee for enter- 
ing a case in the Superior Court is $3. There is no additional expense 
for claiming a trial by jury. A fee should be added where the trial 
by jury is claimed. If this were made $15 for each such entry, and the 
same number of cases were entered, the revenue would be in excess of 
$400,000, and a relief to that extent from general taxation. 

The entry fees in police and municipal courts have remained at $1 
for the last thirty years or longer. Such fees should be increased. 


In New York, under the Civil Practice Act, principally 
in Article 89, the fees in the Supreme Court, which is the 
same as our Superior Court, in the five counties within 
the city of New York run to $37 for all fees connected 
with a jury trial; $2 of this amount has to be paid for 
placing the case on the calendar, $5 when the case comes 
to trial, and when there is a jury, $12 for the jury fee, to 
be paid by the party first demanding a jury trial at the 
time of filing the written notice of such demand. (Section 
15579, sub. div. 1-6.) 

Outside of the city of New York, in the Supreme Court 
a jury fee is not charged, or, if charged, is negligible. 
There is a variation of fees in certain counties. 

In the Municipal Court of the city of New York, which 
is their court of civil jurisdiction, having a general mone- 
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tary jurisdiction up to $1,000, the charge for a jury is $12 
for a jury of twelve and $6 for a jury of six, to be paid by 
the party requesting. In the local courts of inferior 
jurisdiction throughout the State the jury fees vary. 

The United States District Court has a fee for civil 
actions of $15,— $5 for filing the case, $5 if you prevail, and 
$5 may be returned to you unless the defendant cannot 
pay for his answer, in which case it will be taken out of 
the plaintiff. The notice of appeal in the district court 
is $5. 

For filing the appeal in the Court of Appeals the fee is 
$50. There is also in the Court of Appeals a fee for super- 
vision of printing, which is 25 cents a page. 

There is no jury fee in the Federal court, but if the 
jury has a meal during the trial both parties pay $7.35. 
(At present there is a dispute with Mr. Long over the 
meal tax.) 

Connecticut. — In Connecticut the entry fee in the two 
principal trial courts in the State, 7.e., the Superior Court 
and the Common Pleas Court, is $7, payable by the clerk 
to the State. The jury fee, to be paid by the person asking 
for a jury trial, is $10, and it likewise goes to the State. 

Illinois. — In Cook County, where more than 70 per 
cent of the litigation of the State of Illinois originates, 
there is a variety of courts and the fees are not uniform. 
They are, however, uniform for the Circuit, Superior 
and County Courts. (The latter has jurisdiction in civil 
matters up to $1,000.) The clerks of these respective 
courts receive a filing fee from the plaintiff and an ap- 
pearance fee from each defendant (in case multiple de- 
fendants join in filing:the appearance one fee only is 
required), which pays in full for all the services of the 
clerk, up to and including the entry of the final judgments. 
They are as follows: 

Plaintiff’s filing fee, $15 
Defendant’s or intervenor’s appearance fee, $5 


In addition to the filing or appearance fee, the party 
desiring a jury must make demand, and pay a jury fee 
of $8. 
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All the moneys received go into the treasury of the 
county, and the officers— clerk and sheriff — receive 
fixed annual salaries, although, under the Constitution, 
they are fee officers. 

In the Municipal Court the fees are graded as follows: 





Up to $200 filing fee, $2; appearance fee, none. 

From $200 to $500 filing fee, $5; appearance fee, $2 
From $500 to $1,000 filing fee, $7; appearance fee, $3 
Over $1,000 filing fee, $10; appearance fee, $5 

Jury fees where six jurors are demanded, $6 

Jury fees where twelve jurors are demanded, $12 


As we have already said, the Legislature to some extent 
has entered upon the policy of making the litigants pay 
the expenses of the clerks’ offices. There was a very good 
start made in 1923 (St. 1923, chapter 375, section 4). 
The fees payable for services rendered in the clerk’s office 
of the Land Court, including examination of titles made 
by order of the court, were increased in amount. The 
result at that time showed that the expenses of the Land 
Court were met and a little more than met by the fees 
paid by the litigants. These receipts and expenses for 
the Land Court for the year 1925 were as follows: 


Fees received. , i 02 . . $37,901 99 
Salaries of the office force of the Land Court . 33,360 00 
Surplus , : ; : ; . $4,541 99 


This is not true today. The expenses of the Land Court 
today are: 





Expenses . ‘ : ; ; , ; ; . $87,914 00 
Estimated revenue . ‘ ; ; . 42,500 00 
Loss ye ‘ , s : . $45,414 00 


In view of the general realization that more revenue is 
absolutely essential, and because of the decrease in liti- 
gation, followed by less revenue with the same heavy 
overhead, the Committee submits for consideration by 
the committee on the Judiciary figures based on entries 
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in the courts for the year 1941, and the amount of the 
increase graduated so that the Committee, in their wis- 
dom, may approve and recommend one of the same to the 
Legislature. 

Supreme Court, Suffolk County. — The Supreme Court 
increase was not graduated. The one figure is recom- 
mended as being fair after considering the expense of the 
court and the little revenue received, and also that it 
was the highest tribunal of the Commonwealth. The 
amount recommended is $15. The fee from the Supreme 
Judicial Court of the Commonwealth will be turned over 
to the State Treasurer. Five dollars of the fee to the 
county Supreme Judicial Court will also go to the State 
Treasurer. The following is a breakdown which will 
show the small amount of revenue received by the Su- 
preme Judicial Court, and what the increase would 
amount to: 


62 cases entered on the law side. 
21 cases entered on the equity side. 


83 cases entered in the year 1941, at a fee of $3 equals $249. 


This revenue reverts to the county. 

Under the proposed plan to raise the fee to $15 for each 
case entered, the State would receive $5 from each $15 
fee paid, and the county would receive the remaining $10. 
If the same number of cases were entered, under the pro- 
posed plan the county would receive a total of $830 and 
the State would receive $415. 

Supreme Court of the Commonwealth.— There were 
281 cases entered in 1941, at a fee of $3, amounting to 
$844. Under the proposed system, if there were 281 
cases entered at $15 each, amounting to $4,215, there 
would be an increase of $3,371. 

All revenue in this court reverts to the State. 

Superior Court. — The Superior Court fees were gradu- 
ated with the idea that if the amount recommended was 
over $8, all over $8 would be turned over to the Treasurer 
of the Commonwealth to help defray the large amount 
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expended maintaining the courts. A jury fee should be 
established also, assessable against any party claiming a 
trial by jury, with the proviso that the court, in its dis- 
cretion, for cause shown, may remit the fee in whole or in 
part. The following shows the increased revenue ex- 
pected based on the 1941 entries. 

The Superior Court had 27,620 cases entered in 1941, 
at $3 each, with a revenue of $82,860. The court would 
receive the following increases if the committee on the 
Judiciary recommends any of the following as the entry 
fee: 


$. . . . .  . $138,100 
$6. . . . .  . §165,720 
$7. 8. wt... «$198,840 
$. 2. 2... $220,9601 
$9. x : .  . $248,580 total revenue 
$27,620 returned to the State 
$10 . . . $276,200 total revenue 
$55,240 returned to the State 
$11. : ; : ; . $303,820 total revenue 
$82,860 returned to the State 
$12 . : . ; ; . $331,440 total revenue 


$110,480 returned to the State 


Exhibit A of this report contains the statistics as printed 
in the second report of the Judicial Council, followed by 
the same statistics for 1931, 1936 and 1941. The statis- 
tics in this exhibit will show a loss of revenue in most 
instances and a gain in expenses, which could be some- 
what overcome by increasing the fees received from the 
litigants. 

District Courts. — Exhibit B will bring out the fact 
that in 1925 the district courts of the Commonwealth 
received $49,000 more revenue than expenses. Six coun- 
ties lost money, but the other eight received enough to 
more than overcome the loss. The figures for 1936 and 
1941 make a decided change in the above picture. There 
is no county today which receives revenue in excess of 
expenses. In fact, the total loss of all the counties is well 





1 This is the greatest amount that will be received by the county. 
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over $1,000,000. The law has been changed since 1925, 
and today the county receives about 66 per cent of the 
revenue and the cities and towns the other one third, and 
the State practically nothing. Whereas in 1925 the cities 
and towns received about 50 per cent, the State received 
all but 10 per cent of the remainder, which was appor- 
tioned to the counties. 

The following citations from General Laws, chapter 
280, section 2, will show the changes in the law which 
caused the revenue to go, as it does today, to the county 
treasurer: 

‘“‘A fine or forfeiture imposed by a district court or 
trial justice shall, except as otherwise provided, be paid 
to the town where the crime or offence was committed.” 

In 1934 the last sentence, which read ‘‘This section 
shall not apply to fines payable into the state treasury 
under section thirty-four of chapter ninety-seven,” was 
stricken out and the cities and towns received this revenue. 

In 1935 this section was amended again and a sentence 
added which reads: ‘‘ Fines imposed under the provisions 
of chapter ninety shall be paid over to the treasury of the 
county wherein the offence was committed.” 

District court fees are graduated in the following man- 
ner, other than the Small Claims Court procedure, up to 
$5 to give the committee on the Judiciary definite figures 
to study. All revenue would be turned over to the county 
treasurer. The following will show the increases, based 
on 1941 figures: 


Entries at — Revenue. 
$1... ee $78,741 
@!2. ee. 158,482 
$% . . . wee ek. 236,228 
ee Le 
% . 1... eee eee 898,705 


The small claims procedure was increased only one 
dollar, so that the purpose for which this court was set 
up would not be defeated, and it would seem that where 
the litigants have no other expenses this fee would not be 
exorbitant. There were 46,876 entries at $1, which 
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amount would be doubled under the proposed increase 
to $2, giving the county $93,754. 

In making this recommendation of increased fees and 
the establishment of a jury fee, it is with the expectation 
that no worthy case will be denied trial, and a great deal 
of necessary revenue will result. In view of the fact that 
a jury trial costs several hundred dollars a day, it seems 
only reasonable that the litigants should contribute a 
small part of the cost. 

Probate Courts. — The appropriation for the probate 
court for 1942 was $525,580; the estimated revenue was 
$255,000 — only about 50 per cent return. The persons 
who make use of the probate courts should contribute a 
larger proportion of the expense of maintenance. With 
this in mind the following increased fees of this court are 
recommended : 

1. An increase in the entry fee for a libel for divorce or 
for affirming or annulling a marriage from $5 to $10. 

2. An increase from $3 to $10 of the entry fee for a 
petition to partition or a petition for a change of name. 

3. An increase from $3, graded as follows: $3 up to 
$1,000; $5 from $1,000 to $5,000; and $25 for all over 
$5,000, for the entry of a petition for the probate of a will, 
for administration of the estate of a person deceased 
intestate, of a petition for administration of goods not 
already administered, with the will annexed or otherwise, 
and for the entry of a petition for the appointment of a 
special administrator, conservator, trustee, receiver of 
the estate of an absentee, or of a guardian except when 
the petitioner certifies that the ward’s estate does not 
exceed $500. 

4. An increase from $3 to $5 for the entry of a petition 
under section 35 or 36 of chapter 209 by a husband and 
wife for authority to convey land as if sole, for a petition 
for leave to carry on the business of the deceased, and for 
filing a representation of insolvency. 

5. An increase from 50 cents to $1 in the charge for 
each certificate issued by the Register of Probate. 

6. For copies of records or other papers in the charge 
of the register, at the rate of 50 cents a page, except as 
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otherwise provided by law; and for the comparison and 
attestation of such copies as are not prepared by the 
register, 20 cents for each page, plus an attestation fee 
of 50 cents for each copy. 


Exuisit A. 


Clerks of Courts, Receipts and Expenditures, with Net Cost of these Offices. 








1936. 1941. 





Receipts, writs, copies, etc $99,417 64 $87,508 47 


149,730 19 


$135,612 20 | $94,579 15 


| 
Three quarters of salary, clerk, | 170,585 12 187,634 88 188,916 22 











1925, actual gain 
1936, actual loss 
1941, actual loss 








assistants and clerical assistance | } 
Salary of clerks, etc 217,651 39 287,816 96 318,249 73 | 330,831 62 
| 
Total cost 375,766 53 | 458,402 08 505,884 61| 519,737 84 
Net cost | 276,348 89 | 322,789 86 418,376 24 426,242 57 
Exuisit B. 
pes | 
YEAR. State County. | Cities, etc. Total. | Expenses. 
: shi a hectod oe Snes 
1925 . $419,788 00 | $145,098 09 | $898,893 15 | $1,556,481 09 | $1,506,778 80 
1936 18,732 29 | 570,408 56 | 280,597 24 | 869,738 09 | 2,066,809 63 
| 
1941 14,378 90 644,479 82 367,181 77 | 1,025,839 49 | 2,280,938 56 


$49,702 29 
$1,196,271 54 
$1,255,099 07 


If the conclusion arrived at by the Ways and Means 
Committee seems doubtful to the Judiciary Committee, 
then the Judiciary Committee, for the sake of compari- 
son, could set up a schedule of costs court by court, — 
“Supreme, Superior, Probate, Land and District.” It 
is the intention of the Ways and Means Committee 
merely to make each office of the clerk of court self- 
sufficient. 








